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INTRODUCTION
I commend Caron for her excellent paper which has been comprehensively researched and analysed. Her conclusions are undoubtedly persuasive, if a little disheartening for those who want to see the criminalisation of cartels moving forward.

The proposal to introduce criminal penalties for hard-core cartels has generated a significant amount of discussion and debate as to its design and its policy for enforcement.
 However, one essential question which had not been the subject of debate, until now, is the extent to which there is support from various groups for the criminalisation of cartel conduct. The groups that Caron identified as being key ‘actors or audiences’ involved in or affected by cartel regulation are: the ACCC; the Government; the business community; the general public; the judiciary and academia.

Caron stated her reasons for undertaking this analysis as wanting to identify “the sources of impetus for the criminalisation of cartel conduct in this country”
 and thereby to be able to make “some prediction of the likely effectiveness of the new criminal regime in deterring and punishing serious cartel activity”
 based on the premise that the support of the abovementioned groups will be important in achieving those ends.
By drawing a distinction between the enactment of legislation criminalising cartel conduct and the enforcement of this legislation, Caron refers to what has been identified in some jurisdictions as a lack of the ‘enforcement culture’ necessary “to give effect to the shift to criminal law and penal sanctions.”
 Given the filibustering of the Government, I think that we could also add that in Australia there has been a lack of an ‘enactment culture’!
In my view, and it is a matter that Caron comments on, there is a paucity of reliable evidence to allow meaningful comment in relation to the level of support of a number of the ‘stakeholders’. However, there is an abundance of evidence with regards to those who could be considered to be the ‘major’ players – that is, the ACCC and the Government.
Caron concludes, from the evidence available to her, that because the movement for the criminalisation of cartel behaviour has been driven by the ACCC, without sufficiently broad support from the other constituencies, the ACCC now faces the arduous task of ‘converting’ a “reluctant government, resentful business sector, naïve public, cautious judiciary and disengaged academia”
 if the enforcement and implementation of the new legislation is to be anything other than “an inherited treasure sword”
 –used only for decoration.

When I initially read Caron’s paper I was hopeful that, after undertaking some additional research of my own, I may be able to arrive at a less dismal conclusion, even though I had my suspicions that her conclusions were probably very accurate.
Now, having reviewed further material independently, I have to say that I am in broad agreement with Caron’s views. Her analysis and her insightful comments have revealed to us a clearer understanding of the importance of support for changes in legislation and have also raised the question about the consequences of lack of support for the enforcement of that legislation.
As a commentator on her paper this leaves me with the equivalent of a ‘Mission Impossible’ task. Having decided that it is really not the done thing to stand before you and say “I agree with Caron’ and then sit down, I have decided to discuss further some of the issues already identified by her. I also have some additional comments with regards other issues relating to this proposed legislation.
But first I would like briefly review the background to the present position.

BACKGROUND

In January 2003, the Dawson Review recommended that solutions be found to the problems identified by it before criminal sanctions were introduced for serious cartel behaviour. The Committee identified the problems as being: 

· The development of a satisfactory definition of serious cartel behaviour (preferably by a joint body representing the DPP, the Attorney-General’s Department, the ACCC and the Treasury); and 

· A workable method of combining a clear and certain leniency policy with a criminal regime.

Subject to solutions being found for these problems, the Dawson Committee recommended the introduction of criminal sanctions for serious, or hard-core, cartel behaviour, with penalties to include fines against any convicted corporation and imprisonment and fines, as appropriate, for implicated individuals.

The Dawson Committee recommended that the Trade Practices Act 1974 (‘the Act’) be amended so that:

· The maximum pecuniary penalty for corporations be raised to be the greater of $10 million or three times the gain from the contravention or, where the gain cannot be readily ascertained, 10 per cent of the turnover of the body corporate and all of its interconnected bodies corporate (if any);

· The Court be given the option to exclude an individual implicated in a contravention from being a director of a corporation or being involved in its management; and

· Corporations be prohibited from indemnifying, directly or indirectly, officers, employees or agents against the imposition of a pecuniary penalty upon an officer, employee or agent.

In April 2003, the Federal Government announced its ‘ in principle’ acceptance of the Dawson Review recommendations and in October 2003, it announced the terms of reference for a Working Party to consider whether appropriate criminal offences for cartel behaviour could be introduced into Commonwealth Law. 

As has already been noted, the report and recommendations of the Working Party have not been made publicly available
 and, to date, Treasury has rejected a request for access to the Working Party report under the Freedom of Information Act 1982  (Cth) (‘the FOI’) and is currently considering blocking the release of the documents under s.36 FOI.
 

However, seventeen months later on 2 February 2005, the Federal Government announced its intention to amend the Act to introduce criminal sanctions for serious cartel conduct.
 The Government acknowledged its acceptance that hard-core cartel conduct has detrimental consequences for the Australian economy and that international experience had suggested that criminal penalties would provide a more effective deterrent to serious cartel behaviour.

PRESS RELEASE 2005
i)     The Cartel Offence

The Treasurer’s announcement included the following definition for the Cartel Offence:

“The cartel offence will prohibit a person from making, or giving effect to, a contract, arrangement or understanding between competitors that contains a provision to fix prices, restrict output, divide markets or rig bids, where the contract, arrangement or understanding is made, or given effect to, with the intention of dishonestly obtaining a gain from customers who fall victim to the cartel.”
 

The Federal Government indicated that it believed that Australia should outlaw serious cartel conduct in a manner consistent with international best practice and, as such, the Government has stated that the legislated definition of cartel conduct in Australia under both civil and criminal regimes will accord with the OECD’s definition.
 

The Federal Government indicated that “A dishonesty element will be used to distinguish criminal cartel conduct from conduct caught by the civil contraventions in the Trade Practices Act….” 
 and that its definition of ‘dishonesty’ is consistent with the Criminal Code.

The Dawson Review had expressed its concern about using the test for dishonesty to identify serious cartel behaviour and noted that its application in the context of cartel behaviour would be likely to cause difficulty to a jury.

However, it was stated by the Treasurer that dishonesty went to the heart of serious cartel conduct and dishonest intent will be proved if the jury is satisfied that the cartel arrangement is dishonest, according to the standards of ordinary people (an objective test), and the defendant knew it was dishonest according to those standards (a subjective test) and that the dishonesty element will be used to determine criminal cartel conduct from conduct caught by existing civil contraventions.

ii)     Memorandum of Understanding - Investigation and Prosecution

The Government advised that the ACCC will undertake the investigation of, and the DPP will prosecute, criminal cartel cases, with the intention being that the ACCC will only refer significant and serious cartel conduct to the DPP for prosecution.

The ACCC and the DPP will enter into a formal Memorandum of Understanding (‘MOU’) which will establish procedures for investigation and the circumstances in which the ACCC will refer a case to the DPP for prosecution instead of pursuing civil penalties itself.
 There were several factors listed which the ACCC must consider before referring a case to the DPP.
The MOU will also include thresholds such as whether the value of affected commerce exceeded $1 million within a 12 month period.

However, the ultimate decision to prosecute belongs to the DPP, which will make an independent assessment based on all the available evidence.

iii)     Penalties

The Government advised that it had determined the appropriate penalty for criminal cartel offence after considering penalties for similar offences in other countries. The Government will set a maximum jail term for individuals and maximum fines for individuals and corporations who are convicted of the cartel offence, which will allow judicial discretion in determining the penalty imposed in the particular case before the Court.

The maximum term of imprisonment for an individual convicted of a criminal cartel offence will be 5 years, and the maximum fine will be $220,000 or 2,000 penalty units.

For corporations, the maximum fine will be the greater of $10 million or three times the value of the benefit from the cartel, or where the value cannot be readily ascertained, 10% of the annual turnover of the body corporate and all its related bodies corporate (if any).

The Treasurer’s press release also provided details on issues of Immunity and Managing Parallel Civil and Criminal Provisions.

COMMENTS
I will examine the role and interaction of the ACCC and the Government as key players involved cartel regulation in Australia.
1.    THE ACCC 
As Caron noted the ACCC initiated, and led the campaign, for criminalisation beginning with a speech by the then chairman, Allan Fels, in 2001.
 She points out that, even though there has been a delay in Government action in implementing the recommendations from the Dawson Committee, the ACCC has continued to demonstrate its firm support for the criminalisation of cartel conduct. 

The Dawson Committee noted in its Review that the ACCC had established a high media profile over the last decade or so, and had been successful in raising the community’s awareness of the importance of competitive markets and the need for compliance with the Act.
 
The ACCC has itself admitted that it has been deliberately raising its profile in cartel activity. Graeme Samuel has acknowledged that the publicity has been “very clearly calculated to raise the public’s awareness of cartels – what they mean and the impact they have on the community at large, on the Australian economy, on consumers and, frankly, on business.” 
 He likened cartel conduct to a form of theft and a silent extortion on the economy
 that is morally reprehensible.
It is a well accepted fact that cartels continue to flourish domestically and internationally because they are so secretive and potentially highly profitable.
  They are becoming increasingly sophisticated and the participants have become more alert  in their efforts to avoid detection.  Historically, the chances of being caught are low – that is, about one in 6 or 7 cartels - and that average cartels last for around 6 years and affect commodity prices by inflating them by around 10%

The cost to the Australian economy and its impact on the community generally are two reasons why the ACCC remains committed to prosecuting those companies and individuals who through their deliberate and illegal actions subvert open competition in the Australian market. 
 

In the period 2000 – 2006, the ACCC has successfully secured civil penalties of about $103,212,500 against offending corporations in its cartel prosecutions.

It is acknowledged that third parties have increasingly brought claims in the wake of successful ACCC prosecutions.
 It seems likely that with each successful cartel prosecution there will be a growing level of support from the business community and the general public, in particular, as they comprehend the impact that the exposed cartel behaviour has had on their business and/or on their cost of living.

Further, there is a growing international consensus that criminal sanctions are required to achieve effective deterrence. This can be seen from the stance taken by the US and the OECD, and a number of Australia’s other major trading partners that have already adopted a criminal regime.
 The ACCC is an active member of the International Competition Network (the ICN) whose mandate is to “address the challenges of anti-cartel enforcement, both domestically and internationally, across an entire range of ICN members and among agencies with differing levels of experience.”

Recent cases have demonstrated that cartel behaviour can and does operate on a global scale
 therefore the ACCC’s strong advocacy for cartel criminalisation, which most of the other ICN members have already implemented, is essential in enabling it to stop, or deter, serious cartel conduct which affects the Australian economy from domestic and international sources.

1.1     Immunity Policy

A clear and transparent Immunity Policy is a critical element in the fight against cartels and “enhances the deterrent effect of criminal penalties.”

The ACCC published its Immunity Policy for Cartel Conduct and its Immunity Policy Interpretation Guidelines on 26 August 2005. The policy came into effect on 5 September 2005, and superseded the June 2003 ACCC Leniency Policy for Cartel Conduct. The new Immunity Policy has removed the lack of certainty and clarity of the Leniency Policy by being more transparent and predictable in its operation, and by widening the scope of its application, which has brought Australia’s policy more in line with international best practice.

International experience has shown that immunity policies assist greatly with breaking down the secrecy element which is at the very heart of all cartel activity, and is a most effective weapon in the ACCC armoury.
 

Mr Griffin, formerly the Deputy Assistant Attorney-General, of the Anti-Trust Division of the Department of Justice, US stated in a conference in 2002 that “What we have learned over the past several years is that the greatest challenge to the continued successful investigation and prosecution of cartels – particularly in the criminal regime – is obtaining sufficient evidence to charge and convict those individuals or firms that engage in cartel behaviour………the Division’s [Leniency] Policy…..has played a major role in cracking the majority of the international cartels which the Division has prosecuted. Indeed many, myself included, now view the Leniency Policy not so much as absolution for the guilty but rather as an anti-cartel enforcer’s most potent weapon”

The detection and exposure of cartels often depends on a cartel member breaking ranks
 and about half of the ACCC’s in-depth cartel investigations are as a direct result of individuals taking advantage of this policy.
 The most recent example of the Immunity Policy working is the Amcor / Visy matter. Almost on the eve of the hearing of the case, Mr Richard Pratt confessed last week that he had broken the law when he approved actions by Visy executives to fix prices with its rival box-maker Amcor, thereby engaging in illegal cartel behaviour.
 By reaching a settlement with the ACCC, which will avoid a potentially damaging legal case, the company is preparing to pay up to $40 million as part of that legal settlement.
 This is a good result for the ACCC, especially if it is considered that when the agreed statement of facts become public it may reveal that Amcor was in fact the initiator of the cartel arrangement and will thereby lose its immunity from prosecution, thus exposing itself to legal action by the ACCC.

It should also lead to increased support from business for the fight against cartels. The ACCC has suggested that by Amcor blowing the whistle and applying for immunity is evidence of a change in business culture. By pursuing its prosecution against Visy, the ACCC has exposed the serious cartel conduct between the two companies which had over 90% of the corrugated cardboard market between them. As a consequence, businesses affected by this illegal cartel activity are able to sue. Cadbury Schweppes lodged the first such claim, for $120 million, late last year.
 And it was reported in the media last week that the class action launched against Amcor in 2006 (to which Visy has been joined) could seek damages of between $300- $700 million.

This successful result comes before the new criminalisation legislation is in place. Once the criminalisation legislation is enacted, company executives weighing up the risk of being caught participating in a cartel against the potential corporate gains they could reap would find that the balance was no longer in their favour and the risk not quite as acceptable. Further, as the media coverage of successful cases continues to expose cartel activity, there is likely to be an increase in ‘whistleblowers’ thus assisting the ACCC to uncover cartel behaviour which may have been difficult to detect otherwise. The rush to the ACCC confessional may become a stampede. 

Immunity Policies are generally accepted to be more effective when immunity can be offered in the early stages of an investigation. However, the discretion to provide immunity for criminal proceedings is currently exercised by the DPP at the conclusion of the investigation and based upon the Prosecution Policy.

The Law Council’s submission considered the ACCC’s Leniency Policy and how this may be “compromised by the introduction of criminal sanctions for that conduct”.
 The Law Council reasoned that the DPP’s approach to undertakings under sections 9(6) and 9(6D) of the Director of Public Prosecutions Act 1983 , as set out in the Prosecution Policy of the Commonwealth, is materially inconsistent with the guarantee of amnesty identified by the US Department of Justice as critical for effective deterrence of cartels.

The Law Council submitted that the immunity currently offered under the current civil regime should apply to criminal prosecutions.
 The Treasurer agreed and proposed in his 2005 Press Release that the Prosecution Policy be amended to enable immunity to be offered at an early stage in the investigation on the recommendation of the ACCC, and where the applicant meets certain conditions.

In December 2006 amendments to the European Commission’s Leniency Notice came into effect. The changes, which resulted from public consultation, are intended to ensure consistency with the European Competition Network’s Model Leniency Program, and to assist members to cooperate in their use of leniency to fight cross border cartels.
 As a result the Leniency Notice provides clarification of information requirements and is a further move towards a ‘one-stop leniency shop’

Questions remain as to how the Immunity Policies of the ACCC and the DPP will work in a practical sense. Will the policies be identical in their application for both civil and criminal proceedings? Is there consideration being given to providing Australia with a ‘one-stop leniency shop’?
1.2    Potential Problems 

Potential problems will arise for the ACCC if they are not fully resourced to undertake the enforcement of the proposed legislation. These include:

1.2.1     Financial Funding
The additional funding announced by the Government of $18.2 million funding for the ACCC over four years and $7.2 million for the DPP may be inadequate to fund major cartel prosecutions 

Litigation is a complex process with many and varied contingencies. Preparation is time-consuming and costly, and the company being sued will often have far more financial reserves to fight a case. Any delaying tactics by them could easily ‘blow the budget’ for both the ACCC and the DPP.
1.2.2      Additional Powers
In recent times, the ACCC has relied increasingly on s155 notices for its investigatory purposes but even this tool has not always been enough. See the difficulties that the ACCC faced in the case ACCC v Leahy Petroleum Pty Ltd [2007] FCA 794. The Government amended the legislation to give the ACCC powers to seek a search warrant to search for and seize evidentiary material, which has brought the ACCC into line with other competition enforcement agencies, such as the US and Canada.
 
With the proposed criminalisation of cartels the ACCC will have to meet the different standards of proof required for criminal convictions – that is ‘beyond reasonable doubt as compared with the traditional civil ‘balance of probabilities’ – and therefore the ACCC will require wider investigative powers to ensure that it can obtain adequate and admissible evidentiary material. 

In the UK the OFT was granted wiretapping and covert surveillance powers under ss199 and 200 of the Enterprise Act.

As has already been noted, the Government may not be willing to invest the ACCC with powers for electronic surveillance. This lack of surveillance and infiltration power, which is already enjoyed by other agencies
, will almost inevitably hinder investigatory processes and will make it difficult for the ACCC and the DPP to vigorously enforce the new legislation. This situation is contrary to that of competition agencies in the USA, Canada and the UK.

According to Watts and Mortensen, the Courts are closely scrutinising evidence presented by the ACCC, and they are clearly “focussing on s.140 of the Evidence Act to inform the standard of proof in cartel proceedings…”
 This highlights the need for the ACCC to be vigilant in its procurement of evidence which it then passes to the DPP for use in the criminal prosecution.
As you would expect, support from the Government in providing adequate powers and resources to the ACCC and the DPP will be critical if the enforcement of the legislation is to be effective and to maximise detection of cartel behaviour in Australia.

It seems clear that the underlying ambivalent attitude of the Government to this proposed legislation could create significant difficulties for its effective enforcement. 

2.
THE GOVERNMENT
The Government’s seemingly ambivalent attitude to the enactment of legislation to criminalise serious cartel conduct should be of great concern to all. For the Government to delay so significantly in taking action to implement the Dawson Committee recommendations is without defence.
Further, the Government’s unwillingness to engage in public consultation and debate about any aspects of the proposed legislation to criminalise serious cartel conduct or its enforcement policy is also indefensible. Without such consultation, and review by a body such as the Australian Law Reform Commission, there remain many questions about the proposed changes.

Aspects of the draft legislation which need, and deserve to be debated, include the following:
2.1     Definition of Serious Cartel Behaviour

What is meant by ‘serious, or hard-core’, cartel behaviour, as distinct from ‘regular’ cartel behaviour, the former would be covered by the new regime and the latter under the existing civil regime. Currently, we have no clear definition.
Last week on 9 October, the Federal Treasurer told reporters in Perth that what constituted serious cartel behaviour was a very difficult area and he was currently in consultation on the issue. He said that “You have to be careful here to make sure that when conduct passes from civil to criminal, the lines of demarcation are quite clear………It's quite technical and it's very, very important to get the consultation right and to draw the statute accordingly. We have put forward proposals that are under discussion.”  This begs the question about who is being consulted. 
The Government’s proposal is that ‘dishonesty’ be an element of the ‘mens rea’ for the offence. The 2005 Press Release stated that “Dishonest intent will be proved if a jury is satisfied that the cartel arrangement was dishonest according to the standards of ordinary people, and the defendant knew that it was dishonest according to those standards” 
 which is consistent with the Criminal Code (Commonwealth)

This ‘mental’ element is similar to the requirement contained in s.182 of the Enterprise Act 2002 (UK) which is in contrast to the United States where no proof of dishonest intent is required for the criminal offence to be made out.
 And perhaps it is worth noting that the UK is the only other jurisdiction to incorporate dishonesty as an element of the cartel offence. Dishonesty is not an element required to be proved under the definition of cartel offences in the US, Canada, Japan, Korea, France, Germany, Ireland or New Zealand. 
 
Julie Clarke noted that “the additional dishonesty elements are not necessary to conform with the OECD recommendations, or with international best practice, and simply complicate an issue, particularly one to be put before a jury, when there is nothing obvious to be gained. The Government should omit any such requirement beyond ‘dishonesty’ from the Bill giving effect to these reforms and it should not appear in any of the proposed guidelines.”

The proposal “..has attracted stinging criticism from commentators as being unnecessary and inappropriate, and perhaps most importantly having the potential to confuse juries and thereby undermine the enforcement the potential of the criminal regime”
 in Australia. Similar criticism has been directed at the dishonesty test in the UK legislation.

It is ironic that if the Government is genuine in its belief that “Australia should proscribe serious cartel conduct in a manner consistent with international best practice”
 it may find that by introducing the ‘dishonesty’ element into the cartel offence with the ‘intent’ of “dishonestly obtaining a gain from a customers who fall victim to the cartel”
 – it has made the prosecutor’s case harder to prove.

The prosecutor will now not only have to persuade the jury ‘beyond reasonable doubt’ that the cartel behaviour existed and was ‘dishonest’ by the general standards of ordinary people to achieve a criminal conviction but the prosecutor will also have to prove that the participants knew that it was dishonest by those same standards. This additional hurdle for the prosecution raises doubts about how successful such cartel prosecutions will be in the future.
 
The phrase “general standards of ordinary people” is incredibly vague and will inevitably lead to endless debate amongst lawyers and jury members.  Does it refer only to the collective and unanimous standards of those who are sitting on the jury of a particular case, which could differ from a jury on a subsequent but otherwise identically factual case? Is the ordinary person whose standard we are judging by an educated person or an illiterate person, an Australian born citizen or a citizen from another background and culture? Won’t there be inconsistencies with jury verdicts with this lack of clarity of meaning?
For an extremely comprehensive and well argued paper on this issue refer to “The Cartel Offence: Dishonesty?” by Brent Fisse (see footnote 1)

2.2     Monetary Threshold

The Treasurer announced that the ACCC would conduct a criminal investigation into only those cases in which the combined value of a line of commerce affected by the cartel exceeded $1 million within a twelve month period, and that this threshold would be incorporated into the MOU between the ACCC and the DPP.
 Questions have been raised as to whether this threshold is a “definitional element” of the cartel offence or is “merely a guide to the exercise of prosecutorial discretion”

This monetary distinction makes the presumption that the greater the line of commerce affected the more damage is incurred by consumers. Whereas the reality is more likely to be that cartels which fall below the threshold but which operate in small markets are likely to have greater impact on consumers in that market than a cartel which is captured by the threshold but which does not have as great an impact on consumers in the larger market in which they operate.
 This raises issues of over-inclusiveness and under-inclusiveness, and the potential for a perception of unfairness in the application of the legislation.
The Law Council Trade Practices Committee specifically cautioned against this approach in its submissions to the Working Party.
 The ACCC in its submissions to the Dawson Committee asserted that it was their belief that “the preferable approach is to…….allow judicial discretion to take account of the impact of the conduct in question….if a cartel …had only limited impact on the economy, it would expect that a judge would exercise his/her discretion to impose penalties at the lower end of the possible range.”

Concerns about this aspect of the cartel offence have already been raised with the Government but a recommendation to amend this aspect of the draft legislation has been rejected.

2.3      Penalties

According to the ACCC the number of national and international cartels that continue to be detected demonstrates that the large pecuniary penalties are inadequate to deter such conduct.

In its submissions to the Dawson Committee, the ACCC asserted that “it is unrealistic to expect that optimal pecuniary penalties would ever be imposed by courts. Criminal sanctions should be introduced so that penalties are effective to deter conduct that the TPA prohibits.”

The key justifications for the introduction of criminal penalties for cartel conduct are that they will provide a valuable and more effective deterrent to engaging in the conduct than the civil remedies currently available; ensure fairness and consistency with other forms of economic crime, such as insider trading, tax evasion and more common forms of theft; and be consistent with developing international best practice.

2.3.1 For Individuals: 
The penalty is a maximum term of imprisonment of 5 years.
 When compared to other Commonwealth criminal offences, which are analogous, this is on the low side. And when compared internationally the penalty ranges are regarded as being in the mid-range.
 Additionally, there will be a fine of $220,000
 which is also low compared with the maximum civil penalty which is currently $500,000. The Government should explain this disparity.
2.3.2 For Corporations: 
The fine is “the greater of $10 million or three times the value of the benefit from the cartel, or where the value cannot be determined, 10 per cent of the turnover.”

This criminal penalty is the same as the current pecuniary penalty under s.76 Trade Practices Act for civil contraventions.
According to Fisse, it is not clear from the Government’s criminalisation proposals what the basis is for holding a corporation, as opposed to individual participants, responsible for its role in cartel conduct. He queries whether attribution of responsibility will come under s.84 TPA, or the Criminal Code (Cth) or under sections 44ZZO and 152EO TPA.

2.4     Investigation and Prosecution
As discussed above, the DPP and the ACCC are to sign a formal, publicly available, MOU, which will provide a clear statement of their roles and responsibilities, establish standards of cooperation between both agencies in the investigation and litigation process, specify the procedures for the investigation of cartel offences and the circumstances in which the ACCC will refer a case for prosecution, instead of pursuing civil penalties itself, and specify processes for the consideration of immunity applications.

The Government proposed that the “ACCC will publish guidelines, in consultation with the DPP, to outline factors that will inform as to whether to pursue a criminal investigation.”
 
The matters which are likely to be considered by the DPP, before it determines whether or not to proceed with a prosecution, include:

· Impact of the cartel on the market

· Scale of the detriment caused to consumers or the public; and

· Whether any of the alleged members of the cartel have previously been found by criminal or civil Courts, or have admitted, to have engaged in cartel behaviour.

Factors which the ACCC is to consider before it refers matters to the DPP include are whether:

· The conduct was longstanding or had, or could have, a significant impact on the market in which the conduct occurred; or

· The conduct caused, or could cause, significant detriment to the public, or a class thereof……..; or

· One or more of the participants has previously been found by a court to have participated in, or has admitted to participating in, cartel conduct, either criminal or civil; or

· The value of affected commerce exceeded $1million within a 12 month period; or

· For bid rigging cases – the value of the successful bid or series of bids exceeded $1million within a 12 month period.

It was stated in the February 2005 Press Release by the Federal Treasurer that the investigation of matters relating to hard-core cartels was the responsibility of the ACCC, but the decision to prosecute was to be independently made the Commonwealth Director of Public Prosecutions. This does leave the position that the ACCC may be pursuing parallel criminal and civil investigations. 

2.5      Managing Concurrent Civil and Criminal Penalty Regimes

Some assistance in understanding the relevant principles for managing concurrent civil and criminal penalty regimes is contained in the UK’s Office of Fair Trading (the OFT) publication “Powers for Investigating Criminal Cartels.”
 References in the document to the OFT would be the equivalent to our ACCC and to their Serious Fraud Office would be the equivalent to our DPP.
This document identifies the following matters which need to be taken into account:

· Criminal and civil investigations should be conducted separately by different teams within the OFT

· If, during the course of the investigation, OFT staff think that an individual may have committed a criminal offence that person has to be given the standard criminal caution before being questioned about his involvement, or suspected involvement. The person should also be told that his answers during the interview may be used in a civil investigation.

In the UK, if a search warrant is obtained under the Enterprise Act the OFT would take possession of the original documents found during the search which are relevant to the investigation. The OFT may make use of these documents during its administrative proceedings under the Competition Act against undertakings.

· Any documents obtained by the Serious Fraud Office using its powers of search and seizure in respect of a suspected criminal offence can also be disclosed to the OFT for the purpose of the administrative procedures under the Competition Act.
· If the OFT decides to commence an administrative proceeding under the Competition Act against undertakings engaged in a cartel  where criminal proceedings are also being considered individuals in respect of the same cartel the OFT and the Serious Fraud Office need to consult on timing. 

· In the event of parallel civil and criminal investigations procedures will need to be utilized to ensure that the two investigation teams maintain an ongoing dialogue and also to ensure that the Competition Act investigation does not prejudice the parallel criminal investigation.

· Any statement obtained from an individual by the OFT using its compulsory powers of investigation under the Competition Act cannot be used in a criminal prosecution against a person except in certain limited circumstances.

· Any documents obtained by the OFT using its powers of investigation under the Competition Act may be admissible in any subsequent criminal prosecution of the cartel offence under the Enterprise Act. 
The OFT intends when conducting its Competition Act investigations in relation to horizontal cartels that its procedures in relation to exhibit and property handling and the storage management and control of documents conform with the standards for a criminal investigation.
In Australia conduct which falls within the definition of the cartel offence will also contravene the civil prohibition which the Government has indicated will be consistent with the criminal offence. It has stated that “existence of parallel civil and criminal provisions for potentially the same conduct could give rise to issues concerning the order in which matters are litigated and the appeals process. Therefore, statutory bars will be incorporated in the Trade Practices Act to provide appropriate protection, for example, to stay civil proceedings until criminal proceedings are completed, after which time if the defendant is convicted, the civil proceedings would be terminated.”

The Government has indicated that the same conduct prohibited by the new cartel offence, absent the dishonesty element, will also become a per se civil contravention of the Act. As Julie Clarke has noted, “this duplication of prohibitions requires some mechanism by which the ACCC can determine which contraventions will proceed through the civil system and which through the criminal”
 and that “the benefits of criminalising cartel conduct will only be realised if they are actively pursued by the ACCC and the DPP. In cases where the ACCC believes a cartel offence has taken place and an investigation reveals sufficient evidence – or the likelihood of gaining sufficient evidence – for the purpose of criminal prosecution, they must refer the matter to the DPP who must then prosecute. The regime will prove ineffective as a deterrent if individuals believe that in the majority of cases the ACCC will simply pursue civil remedies.”

Another very important practical question relates to the gathering of evidence and the problems created by concurrent civil and criminal prohibitions. The Federal Government has indicated that it thinks that the ACCC should determine early in the investigation whether it will proceed civilly or criminally and then follow the appropriate investigative and evidence gathering techniques. Practically there may be some difficulties with this.
 
There are different investigatory techniques and evidentiary requirements in criminal prosecutions, and there are restrictions on the use of evidence in parallel criminal and civil proceedings.
 This will inevitably require the ACCC to decide almost at the outset whether it intends to proceed on a civil or criminal basis before it can proceed with its investigation. The collaboration and operational relationship between the ACCC and the DPP will be critical for this process to succeed.
As noted above, it is essential that additional powers for intrusive or covert surveillance (including access to communications data) be legislated for the ACCC, but which is limited to their investigation of a criminal cartel offence. This would complement their existing powers of investigation.
 

CONCLUSIONS
Unfortunately, the continued procrastination and lack of transparency by the Government in not releasing the Working Party documents, in not circulating the draft legislation for consultation and debate in relation to key aspects of the legislation, and in delaying the introduction of the legislation to Parliament does not augur well. The whole process seems to have stalled. 

Unless the Government acts more positively to produce draft legislation, which can be broadly supported by all constituencies, before the bill is introduced to Parliament it is difficult not to come to the same conclusion that Caron did about the Government’s lack of genuine policy commitment to the criminalisation of serious cartel conduct.
  The concomitant and practical consequences of the Government maintaining its present attitude and its glacial approach may result in a reduced effectiveness of the proposed legislation, which is then unlikely to meet the Government’s stated goal of changing business behaviour to reduce serious cartel conduct.

In order to achieve the best outcome in the fight against hard-core cartel conduct the Federal Government needs to:

1. Provide a precise and unambiguous definition of what is meant by ‘serious cartel conduct’

2. Release the Working Party documents;

3. Prior to introducing the draft Bill to Parliament, it should be distributed for consultation and review on the key aspects of the legislation, such as ‘dishonesty’ as an element of the cartel offence; the fixed monetary threshold; the maximum term of imprisonment of 5 years and the maximum fine for individuals. This review and consultation should also involve interested third parties such as the Law Council of Australia;

4. Release a draft of the Memorandum of Understanding for consultation;

5. Prepare a set of Sentencing Guidelines for the Federal Court to assist with being able to achieve consistency in cartel case penalties by limiting judicial discretion;

6. Provide adequate power and resources to the ACCC, the DPP and the Federal Court to enable them to undertake the tasks the Government is proposing to give them and to enable them to enforce the legislation accordingly
If the Government undertakes the abovementioned tasks, then any proposed legislation will be much improved on the current version and should have the general support of other stakeholders. With support, and having a sufficiently resourced ACCC, DPP and Federal Court, the prospects for enforcement are significantly improved. 
With appropriate legislation and with successful enforcement possibilities the new regime may actually achieve its stated aim of detecting and prosecuting serious cartel behaviour, and as a consequence changing business behaviour.

If the Government does not take the required steps, it is difficult to be confident that this outcome will be achieved because we will be left with an ill-defined and unworkable serious cartel offence, an under-resourced ACCC and DPP. This situation is hardly conducive to enforcement and prosecution of hard-core cartels in Australia
However, the ‘slow conversion’ of business and the general public, in particular, as a result of the continued and commendable efforts of the ACCC and, hopefully, some successful and high profile prosecutions, may motivate the Government politically in a way which may lead to some of the difficulties already identified in the proposed legislation being amended and as a consequence make the enforcement of the legislation more effective. 

As I noted at the outset, I agree with the broad thrust of Caron’s conclusions and, in particular, her conclusion that it is vital for the ACCC to maintain its campaign to raise the level of knowledge and awareness of the impact of cartels on the Australian economy and on consumers. 
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