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MOOT/DEBATE PROBLEM- THE NEW SECTION 46: EXTREME MAKEOVER OR A LIGHTER SHADE OF PALE
Background to the preliminary moot point

1. SA Tube Pty Ltd (“SAT”) and its wholly owned subsidiary, SA Distributors Pty Ltd (SAD”), issued proceedings in July 2007 against U Tube Ltd (“U Tube”) and its wholly owned subsidiary U Tube Distributors Pty Ltd (“UTD”) for alleged contraventions of section 46 of the Trade Practices Act 1974 (Cth).  SAT and SAD seek declaratory orders that U Tube’s and UTD’s conduct contravened section 46 and are also seeking permanent injunctions to prevent ongoing contraventions.  Since the issuing of proceedings, section 46 has been amended to the form appearing in the Schedule.  SAT and SAD have, by consent, amended their proceedings also to claim contravention of the new form section 46.  
2. U Tube and UTD have brought motions for strike out. They are listed for determination before the Honourable Justice Besanko on Saturday 20 October 2007. There is a preliminary point as to whether, on agreed facts and some limited expert evidence, section 46 has been or will continue to be contravened. The argument is to proceed on the assumption of a seamless transition from the old form of section 46 to the new form during the period between issue of proceedings and argument. For the purposes of argument it is to be assumed that U Tube and UTD will not alter their conduct or arrangements in response to the change in law. On their motions, U Tube and UTD seek orders dismissing the action on the basis that either there can be no right to declaratory relief for their conduct in July 2007 and that their continued conduct does not give rise to any maintainable cause of action under section 46 in either of its manifestations so as to justify permanent injunctions.
Agreed facts

3. The motions are to be heard on the following agreed facts.
3.1 U Tube manufactures a product “U Tubing” which is considered by mine operators and mining suppliers an essential product in re-enforcing structures during mining operations.
3.2 U Tube has only ever sold U Tubing to its wholly-owned subsidiary, UTD, which in turn wholesales U Tubing to mining suppliers.
3.3 Until June 2007, there was no product substitute for U Tubing.  At that time SAT attempted to enter the mining structure re-enforcement product market with a cheaper substitute, “Y-Knot”.  Y-Knot was to be distributed through SAT’s wholly owned subsidiary SAD.
3.4 In June 2007, U Tube offered SAT that it would purchase the rights to manufacture Y-Knot and also buy all of its plant and equipment used to manufacture it. The price offered was well in excess of valuations held by SAT.
3.5 When SAT refused the offer, U Tube warned that SAT ought to reconsider the offer or it would otherwise face an aggressive marketing campaign.
3.6 SAT again refused the offer and commenced supply of Y-Knot to SAD. SAD then commenced attempts to establish wholesale supply agreements with mining suppliers.
3.7 In response to the refusal to sell the rights, plant and equipment, UTD began offering wholesale terms of agreement that were more generous than those previously offered by UTD. The take-up rate was virtually universal among those offered the new terms. As a consequence, SAD found, generally, mining suppliers were not interested in purchasing Y-Knot at SAD’s price.  By the time it was able to visit mining suppliers, it found that many had already entered into agreements with UTD for the supply of U Tubing. Those who had not entered agreements were not interested in Y-Knot. They believed that they would not be able to compete with U –Tubing mining suppliers by selling Y-Knot because of the prices at which U Tubing would now retail under the new agreements.  Those new agreements with the selected mining suppliers provided for supply of U Tubing at no cost for 3 months, then at a price below production costs for 3 months, followed by a period of 3 months of discounting of the price to 10% below that of any competitor’s product.  Thereafter, the agreements provided that prices would be at such market price as would then prevail, which price would be determined at the time of the transaction.
3.8 In July 2007, SAD applied to U Tube to become a wholesale distributor of U Tubing so that it could utilise its now excess capacity created for the marketing of Y-Knot.
3.9 U Tube refused by saying that it had an established distribution network through UTD. It said it did not need any other wholesaler because UTD had excess marketing capacity in any event. It could supply all mining suppliers’ needs through its existing marketing network set up by UTD.
3.10 Later in July 2007 SAD sought wholesale supply of U Tubing so that it could retail as a mining supplier.  U Tube referred the inquiry to UTD. UTD agreed to sell at the normal wholesale price for U Tubing.  When SAD sought the same agreement available to other mining suppliers from UTD, UTD responded by saying that that agreement was only available to mining suppliers who were already part of UTD’s distribution network.
“Directions” as to conduct of the “hearing”

4. In addition to hearing legal argument on the agreed facts, the Court’s decision will be informed by the opinion of:
4.1 an economist;
4.2 a person with business experience.
5. A direction has been given that the applicants and respondents are respectively to:
5.1 Provide an outline of their legal contentions in numbered paragraphs no longer than an A4 page.
5.2 Provide summaries of the opinions of the economist and person with business experience in numbered paragraphs no longer than an A4 page.

5.3 Take no longer than 30 minutes in total per side of the argument in addressing the questions on the motions, on the assumption that there will be an allocation of approximately 10 minutes per lawyer, economist and business person.
5.4 U Tube and UTD are to “file and serve” their material on 9 October 2007.
5.5 SAT and SAD are to “file and serve” their material on 12 October 2007.

For the conduct of the argument, the parties have informed the Court that the section 46 amendments are to be treated as having come into force on 1 October 2007. 

6. Schedule --Misuse of market power: Amendment of the Trade Practices Act 1974   

SECTION 46
(1)  A corporation that has a substantial degree of power in a market shall not take advantage of that power in that or any other market for the purpose of: 

(a)  eliminating or substantially damaging a competitor of the corporation or of a body corporate that is related to the corporation in that or any other market; 

(b)  preventing the entry of a person into that or any other market; or 

(c)  deterring or preventing a person from engaging in competitive conduct in that or any other market. 

(1A)  For the purposes of subsection (1): 

(a)  the reference in paragraph (1)(a) to a competitor includes a reference to competitors generally, or to a particular class or classes of competitors; and 

(b)  the reference in paragraphs (1)(b) and (c) to a person includes a reference to persons generally, or to a particular class or classes of persons. 

(2)  If: 

(a)  a body corporate that is related to a corporation has, or 2 or more bodies corporate each of which is related to the one corporation together have, a substantial degree of power in a market; or 

(b)  a corporation and a body corporate that is, or a corporation and 2 or more bodies corporate each of which is, related to that corporation, together have a substantial degree of power in a market; 

the corporation shall be taken for the purposes of this section to have a substantial degree of power in that market. 

(3)  In determining for the purposes of this section the degree of power that a body corporate or bodies corporate has or have in a market, the Court shall have regard to the extent to which the conduct of the body corporate or of any of those bodies corporate in that market is constrained by the conduct of: 

(a)  competitors, or potential competitors, of the body corporate or of any of those bodies corporate in that market; or 

(b) persons to whom or from whom the body corporate or any of those bodies corporate supplies or acquires goods or services in that market. 

(3A) In determining for the purposes of this section the degree of power that a body corporate or bodies corporate has or have in a market, the Court may have regard to the power the body corporate or bodies corporate has or have in that market that results from: 

(a) any contracts, arrangements or understandings, or proposed contracts, arrangements or understandings, that the body corporate or bodies corporate has or have, or may have, with another party or other parties; and 

(b) any covenants, or proposed covenants, that the body corporate or bodies corporate is or are, or would be, bound by or entitled to the benefit of. 

(3B) Subsections (3) and (3A) do not, by implication, limit the matters to which regard may be had in determining, for the purposes of this section, the degree of power that a body corporate or bodies corporate has or have in a market. 

(3C) For the purposes of this section, without limiting the matters to which the Court may have regard for the purpose of determining whether a body corporate has a substantial degree of power in a market, a body corporate may have a substantial degree of power in a market even though: 

(a)   the body corporate does not substantially control the market; or 

(b)   the body corporate does not have absolute freedom from constraint by the conduct of: 

(i)   competitors, or potential competitors, of the body corporate in that market; 

or 

(ii)   persons to whom or from whom the body corporate supplies or acquires goods or services in that market. 

(3D) To avoid doubt, for the purposes of this section, more than 1 corporation may have a substantial degree of power in a market.   

 (4)  In this section: 

                    (a)  a reference to power is a reference to market power; 

(b)
a reference to a market is a reference to a market for goods or services; and 

(c) a reference to power in relation to, or to conduct in, a market is a reference to power, or to conduct, in that market either as a supplier or as an acquirer of goods or services in that market. 

(4A) Without limiting the matters to which the Court may have regard for the purpose of determining whether a corporation has contravened subsection (1), the Court may have regard to: 

(a) any conduct of the corporation that consisted of supplying goods or services for a sustained period at a price that was less than the relevant cost to the corporation of supplying such goods or services; and 

(b) the reasons for that conduct.

(5)  Without extending by implication the meaning of subsection (1), a corporation shall not be taken to contravene that subsection by reason only that it acquires plant or equipment. 

(6)  This section does not prevent a corporation from engaging in conduct that does not constitute a contravention of any of the following sections, namely, sections 45, 45B, 47, 49 and 50, by reason that an authorization or clearance is in force or by reason of the operation of subsection 45(8A) or section 93. 

(7)  Without in any way limiting the manner in which the purpose of a person may be established for the purposes of any other provision of this Act, a corporation may be taken to have taken advantage of its power for a purpose referred to in subsection (1) notwithstanding that, after all the evidence has been considered, the existence of that purpose is ascertainable only by inference from the conduct of the corporation or of any other person or from other relevant circumstances. 

