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Abstract

Consistent with a global movement towards tougher sanctions for business cartel activity, the Australian government intends to introduce legislation that will make such activity a criminal offence with corresponding penalties, including imprisonment, attached. This represents a significant change in the way in which cartel conduct is viewed and regulated in this country. This paper examines the extent to which criminalisation has the support of each of the key stakeholders involved in or affected by cartel regulation in Australia. It concludes that overall there is a low level of support in Australia for treating serious cartel conduct as a crime. The findings reported in the paper provide insight into the impetus for, and process of, the criminalisation initiative. They also have important practical consequences for the likely effectiveness of the new regime in ultimately changing business behaviour so as to reduce substantially the incidence of cartel activity in this country.

Executive summary

· This paper examines the breadth and depth of support in Australia for the criminalisation of serious cartel conduct.  It find that, overall, support is low and concludes that this has potentially significant implications for the effectiveness of the proposed criminal regime in deterring and punishing cartel activity in this country.

· Influenced heavily by international developments led by the United States, the campaign for criminalisation has been driven by the ACCC. However, the evidence set out in the paper, derived as far as possible from primary or empirical sources, suggests that the regulator is yet to convert key stakeholders and audiences to the idea that criminal sanctions for cartel conduct are both necessary and desirable.

· Government support for the new regime will be critical to its success. However, there are real questions surrounding the level of the government’s commitment to criminalisation. To date the government’s approach has been marked by delay and obfuscation. There has been a failure to consult. Aspects of the design of the proposed offence and the policy for its enforcement appear ill-conceived. The proposed sanctions do not match the rhetoric regarding the seriousness of the targeted activities. There is some doubt as to whether the agencies charged with implementing the new law will be given sufficient powers and resources. And, last but not least, the recent response by political leaders to the admissions made in the Visy affair suggest a deep-seated ambivalence towards treating powerful and otherwise up-standing members of the business community as criminals.

· As the target of the new law, the attitudes of the business sector towards criminalisation will be the ultimate determinant of its effectiveness. Two questions emerge. First, will the threat of criminal penalties enhance deterrence in the way advocated by the ACCC? There is evidence to suggest that this is a simplistic assumption. Second, will criminalisation strengthen normative commitment by business to the law against cartel behaviour? There is evidence that such a commitment exists already and there is a risk that adding criminal sanctions to the regulatory mix may only undermine the objective of securing voluntary compliance over the long-term.

· The support of the general public will be important to shoring up political support and will also be material given that it will be from the public that jurors in cartel trials will be drawn. There are signs of growing public demand for tougher business regulation. However, there is no reliable empirical evidence of the attitudes of the Australian public towards criminal sanctions for cartel participants and experience from other white collar settings suggests that jury psychology in such cases should not be under-estimated. Evidence from a survey of the British public indicates that lay people do want serious cartel conduct to be punished but casts doubt on public views as to why and how it should be punished.  In particular, there is doubt as to whether the public regards such conduct as dishonest and as to whether it warrants imprisonment.

· Judges will preside over cartel trials and hand down sentences for guilty defendants. However, traditionally pecuniary penalties for breaches of the civil cartel prohibitions have been low relative to the statutory maxima. There is evidence in recent years of growing judicial intolerance of cartel conduct. This is reflected in significant increases in corporate penalties and judicial emphasis on general deterrence. Somewhat surprisingly, however, the median individual penalty has declined in recent years. The reasons for this are unclear and its implications for judicial readiness to send individual defendants to jail under the new regime are potentially worrying.

· Academia has an opportunity to provide informed commentary that will deepen and enrich the debate surrounding this major change in approach to competition law enforcement. To date, however, the attention given to criminalisation by competition law and criminal law scholars has been scant.

· Overall, it is concluded that the movement towards criminalisation of serious cartel conduct in Australia has been a top-down process, driven by the ACCC rather than by a sea change in evaluation and perception amongst a wider range of constituencies. The ACCC thus faces significant challenges in achieving the breadth and depth in support for the new criminal regime that will be required if it is to have more than just a rhetorical character.

Criminalising Cartels: A Slow Conversion?

Caron Beaton-Wells*
The proposal to criminalise serious cartel conduct represents a major change in the approach taken to cartel regulation in Australia. It follows a worldwide trend towards stronger sanctions for this type of activity that has been led largely by the United States,
 with the support of international organisations such as the Organisation for Economic Co-operation and Development (‘OECD’).
  On paper, the results of the United States’ orchestrated international campaign for criminalisation appear impressive. There are now a substantial number of countries that have legislated in support of a tougher approach to cartel activity, including the imposition of criminal penalties.
 

It is important, however, to distinguish between the enactment and the enforcement of criminalising legislation and, in terms of the latter, the early signs are not encouraging. Reports to the OECD from countries that have jumped on the criminal bandwagon indicate certain difficulties and disincentives experienced in the actual implementation of a criminal regime to deal with business collusion.
 This experience has led to the observation that some of these jurisdictions may lack the ‘enforcement culture’ necessary ‘to give effect to the shift to criminal law and penal sanctions.’
 It suggests that, without broad-ranging acceptance and support, the rhetoric of regulators may not be sufficient to secure the effective enforcement of criminal provisions. Absent such enforcement, these provisions have little prospect of achieving their primary objective, that is to change business norms and behaviour so as to reduce significantly the incidence of serious cartel conduct.
This paper examines the criminalisation of serious cartel conduct from the perspective of each of the key actors or audiences involved in or affected by cartel regulation in Australia, namely: the Australian Competition and Consumer Commission (‘ACCC’); the government; the business community; the general public; the judiciary; and academia. Taking the perspective of each of these groups, the paper addresses the following questions: 

(1)
why is it necessary that the new criminal regime enjoy the support of each of these groups; and 

(2)
to what extent does each group currently support criminalisation; in other words, to what extent do they remain to be ‘converted’ to the view that serious cartel conduct ought to be treated as a crime. 

In addressing these questions it is recognised that support for criminalisation (or opposition to it, for that matter) may be based on a range of grounds and subject to a range of influences, including those of an economic, moral, political, sociological, psychological or philosophical nature.
 This paper does not assert that it is necessary for criminal sanctions for serious cartel conduct to be justified or supported on any one or more of these particular grounds.
 This is not to say that there are not legitimate and interesting questions as to whether criminalisation introduces concepts of morality previously regarded as foreign to this predominantly economic area of the law
 and whether this has implications for the way in which cartel regulation is perceived and handled from a range of perspectives.
 Such questions are likely to attract differences of opinion that need not be resolved for present purposes.
 Rather, the paper takes as its starting point that serious cartel conduct is to be criminalised in Australia
 and seeks to interrogate the breadth and depth of support for this significant development. 

It is also necessary to acknowledge at the outset that perceptions of and attitudes towards serious cartel activity are very much a product of the prevailing social, economic and political order in which they occur. Such perceptions are likely to be different, for example, in a society that espouses individualist values and is based on a market economy than in one based on collectivist or communitarian ideals. They are also fluid and change over time. This is no better illustrated than by the shift in Australian business views on the appropriateness of collusion between competitors. Once regarded as ‘normal business behaviour’
 there has been, since the enactment of the Act, a ‘slow revolution’
 in business attitudes such that there is now substantial business support for competition policy and the regulation of anti-competitive practices.
 Similarly, whatever the current perceptions of serious cartel activity, they are likely to be affected by the introduction of criminal sanctions for such behaviour and, even more so, by the application of those sanctions in years to come.

The findings made in the paper are drawn upon for two purposes. The first is to start to identify the sources of impetus for the criminalisation of cartel conduct in this country.
 In particular, is criminalisation a response to a groundswell of concern regarding cartel activity and demands by various constituencies for a tougher mode of enforcement under the Act (a bottom-up process)? Alternatively, is it a reform driven by regulatory interests seeking to strengthen the legal armoury against cartels and in doing so, engender greater awareness and concern regarding cartel conduct than currently exists (a top-down process).
 Of itself, this inquiry makes for an important sociological case study of the reasons for and process of regulation and law making with respect to economic activity.
 

However, it also has important practical implications. Hence, the second purpose of the analysis is to make some prediction of the likely effectiveness of the new criminal regime in deterring and punishing serious cartel activity given that, as is argued in the paper, the support of each of the above-mentioned groups will be important in achieving these ends. Specifically, it is argued that wide-ranging support for criminalisation will be necessary if it is to succeed in changing the behaviour of the business community and reducing substantially the incidence of serious forms of collusion in this country. The new regime is likely to have less of an impact and the task of administering it to be far more challenging if key stakeholders are yet to be ‘converted’ to the criminalisation cause than if it is consistent with and reinforcing of current perceptions and values.

The paper is structured as follows. In the first six Parts, the roles to be played by and the perspectives of each the ACCC (Part 1), the government (Part 2), the business sector (Part 3), the general public (Part 4), the judiciary (Part 5) and academia (Part 6) in relation to the proposed new criminal regime are examined. Wherever possible, primary sources have been relied on in these Parts for the purposes of ascertaining each of these group’s perceptions and attitudes. That said, there are substantial gaps in the available evidence on such matters and such evidence that does exist has significant limitations in terms of its methodology, representativeness or relevance. This is particularly so in relation to the evidence concerning the views of the business sector and the general public. 

In Part 7, the findings of the preceding Parts are distilled and conclusions drawn. In summary, it has been found that the overall support for serious cartel criminalisation in Australia is low. While the ACCC has been its strongest advocate, government support appears superficial or unreliable, business support appears poor, the views of the general public are untested but its support should not be taken for granted, judicial support is likely to be cautious, and academic support (or even interest) cannot be counted on.  The implications of these findings are discussed at the end of the paper but, in short, it is concluded that the ACCC cannot afford any slack in its efforts to convert each of the relevant constituencies to support of the criminalisation initiative. Should it fail in this regard there is good reason to predict that criminal sanctions will be consigned to the status of ‘an inherited treasure sword – used only for decoration.’

1.
The ACCC perspective

The way in which criminalisation is approached and promoted by the ACCC is likely to have a substantial impact on the way in which it is perceived by other relevant stakeholders. This is particularly so in a country in which the regulator has such a high public profile and is regarded as wielding significant political power.
 As has been cautioned recently by an antitrust enforcer in the United States, the justification for criminal sanctions may not be apparent to a number of important constituencies (including potential jurors, potential offenders, prosecutors, judges and politicians).
 It is important therefore that the ACCC work to gain awareness and acceptance of the undesirability of serious cartel conduct by each of these groups.
 The scale of the challenge facing the regulator in fulfilling this role is not to be underestimated. In the United States, for example, despite the significant efforts of the Department of Justice to publicise its criminal antitrust enforcement program, ‘antitrust offenses have simply not yet become a part of the American vernacular.’
 It is this lack of understanding and condemnation of antitrust violations that have been said to explain, at least in part, why there is a lower conviction rate in antitrust trials than in any other type of criminal trial in the United States.

For the purposes of this Part of the paper, public statements made and actions taken by the ACCC have been examined to ascertain the role that it has played in relation to cartel criminalisation to date.
 From this examination, two main points emerge. First, the ACCC initiated and has led the campaign for criminalisation thus far.  The first occasion on which a call was made publicly for criminal sanctions for serious cartel conduct was in 2001 in a speech by the then ACCC Chairman, Allan Fels, at an Australian Law Reform Commission conference.
 The ACCC formalised its proposal that criminal sanctions be introduced for serious forms of collusion in its submission to the Dawson Committee of Review in June 2002.
 In its January 2003 report, the Dawson Committee recommended that criminal sanctions be introduced for serious cartel behaviour, subject to the resolution of the definitional, practical and procedural issues.
 

Notwithstanding the delay in government action to implement the Dawson Committee’s recommendation (referred to below), the ACCC has since continued its efforts to garner broad support for cartel criminalisation. In 2005 and 2006, the ACCC published a series of brochures aimed at lifting awareness of the illegality of cartel conduct amongst the general public, consumers, government agencies and various sectors in the business community.
 These ‘educative’ efforts have been assisted by the instigation of high profile legal actions against several of Australia’s leading companies and business figures.
 At the same time, the ACCC has been savvy in its recent use of the politically charged issue of petrol prices to step up the pressure on the government, with a federal election looming, to introduce the criminalisation reforms.
  
The second point to be made regarding the ACCC’s role in promoting cartel criminalisation is that it has done so on a range of grounds. Its rationale for introducing criminal penalties thus has included reference to:

· the adverse impact of cartel conduct on economic and consumer welfare, especially in light of the vulnerability of the Australian economy to international cartels;

· the moral reprehensibility of such conduct, likening it to theft, fraud, insider trading, market manipulation and other white-collar offences;

· given these analogies, the need to ensure that it is punished comparably and to remove the perception that white-collar offenders are treated more leniently than ‘ordinary’ offenders;

· the insufficient deterrent effect of the existing pecuniary penalty regime having regard to the potential gains to be reaped from collusive arrangements, their secretiveness and the attendant difficulties in detecting and prosecuting participants, and the prospect that truly optimal pecuniary penalties risk bankrupting the firms concerned or being passed on ultimately to innocent parties such as employees, shareholders and creditors;

· the particular deterrent impact of a potential jail sentence on individuals contemplating participation in cartel activity;

· the growing international consensus that criminal sanctions are required to achieve effective deterrence, as reflected in the stance taken by the United States and the OECD and the number of Australia’s major trading partners that have adopted a criminal regime.

Whatever the merits or demerits of each of these arguments, the ACCC appears conscious of the need to appeal to a wide range of audiences for each of which the justification(s) for criminal sanctions are likely to differ. For politicians, for example, arguments based on economic harm and alignment with trading partners may be more persuasive than for the general public, for whom moral considerations and equitable treatment may be more compelling and judges, for whom issues of deterrence are likely to be of greatest significance.

2.
The government perspective

The government accepted the recommendation of the Dawson Committee ‘in principle’ and promised to ‘further consider’ the matter, while guardedly emphasising the need for any new criminal penalty to apply broadly, not to impose ‘significant additional uncertainty and complexity for business’ and to ‘work well in the context of the Australian legal system.’
 The government subsequently established a working party to advise on the definitional and procedural issues identified by the Committee
 and in February 2005 the Treasurer announced the government’s intention to introduce legislation criminalising serious cartel conduct.
 Like the government’s initial response to the Dawson Committee recommendation, the Treasurer’s announcement cast the rationale for criminalisation principally in terms of the economic harmfulness of cartels and the international experience of achieving greater deterrence through the threat of criminal sanctions.

Notwithstanding this initial expression of intent, events (and, indeed, non-events) since the Treasurer’s announcement cast substantial doubt on the depth and reliability of the government’s support for cartel criminalisation. First, there is the obvious fact of significant delay by the government in taking action to implement the Dawson recommendation. Four years on, the government is yet to introduce the relevant amending legislation to Parliament. The Treasury papers for the 2006 Commonwealth Budget indicated that the cartel crime bill would be introduced to Parliament in the winter sittings of that year.
 However, the bill’s introduction did not eventuate. In August this year, the Trade Practices Amendment (Cartel Conduct and Other Measures) Bill and Federal Court Amendment (Criminal Jurisdiction) Bill were listed on the government’s website as legislation proposed to be introduced in the spring sittings of Parliament.
 However, as at the date of writing, that introduction is still yet to occur and recent conflicting statements by the Prime Minister and the Treasurer suggest that commitment to the legislation within government circles is by no means uniform.

Secondly, and as if not more disconcerting than the delay per se, has been the government’s unwillingness to engage in public consultation and debate about aspects of the criminalising legislation and the policy for its enforcement.
 The material produced by the working party convened to advise the government on such matters has not been published and recently the Treasury has rejected a request under the Freedom of Information Act 1982 (Cth) for access to the working party’s report.
 In contrast with the common practice in the areas of corporate and financial services regulation, the government has chosen not to release a public discussion paper or draft exposure bill.

Thirdly, there are aspects of the government’s proposed design and policy for enforcement of the cartel offence that are ill-conceived and appear not to have been properly thought through. In particular, as discussed below, the government has proposed that dishonesty be an element of the mens rea for the offence.
 This proposal, mirroring the approach that has been taken in the United Kingdom,
 has attracted stinging criticism from commentators as being unnecessary and inappropriate and perhaps most importantly, having the potential to confuse juries and thereby undermine the enforcement potential of the criminal regime.
 Moreover, the proposal may be interpreted as reflecting concern by the government that others (particularly juries) may not appreciate the rationale for criminalisation and may struggle to distinguish between the conduct attracting criminal penalties and conduct that will remain subject to the civil prohibition.
 

Another aspect of the Treasurer’s announcement that has been criticised is the proposal that the ACCC criminally investigate only those cases in which the combined value of the line of commerce affected by the cartel exceeds $1 million within a 12 month period.
 It has been pointed out that the fact that the value of commerce affected by the cartel conduct exceeds $1 million does not in itself mean that the impact on competition has been serious. Thus, the threshold, being based on a fixed monetary value, has the potential to be both under-inclusive and over-inclusive, depending on the size of the market in which the cartel members operate.

Fourth, in relation to the proposed sanctions, a maximum term of imprisonment of five years is by no means an overwhelming indicator of the government’s supposed conviction regarding the need for criminal sanctions for serious cartel conduct. In comparison with other analogous Commonwealth criminal offences, it is on the low side,
 leading Fisse to suggest that the proposed maximum is ‘difficult to reconcile with the rhetoric of politicians and others that serious cartel conduct is akin to theft, fraud or extortion.’
 In terms of international practice it could be described as ‘middle-of-the-range’,
 with the United States and Mexico at the top end of scale with 10 years, several countries at the same level as is proposed in Australia with five years
 and others below that, with maximum terms of 3 or 4 years.
 The proposal that individuals be subject to a maximum fine of $220,000
 when the current civil maximum is $500,000 is difficult to comprehend.
 This is especially so when the position in other jurisdictions is compared – in the United States the maximum individual penalty is $1 million
 and in the United Kingdom, it is unlimited.
 

Fifth, when the bill is introduced, further signs as to whether the government is fully behind the idea of sending price fixers to jail will be discernible from the extent of the powers and resources that are made available to the ACCC, DPP and the Federal Court for the purposes of acting under the new criminal regime. The government’s willingness to authorise telecommunications interception and electronic surveillance, for example, may be telling in this regard. So far, the criminalisation proposals suggest that the government may not be prepared to invest the ACCC with this kind of power given that, with the proposed maximum jail term of 5 years, it will not be possible to obtain a warrant for telecommunications interception under the Telecommunications (Interception and Access) Act 1979 (Cth).
 Authorities in the United States and the United Kingdom have such powers.
 Why should Australia be any different? In terms of financial support, a funding package for the agencies involved in implementing the new criminal regime was announced in May 2006. 
 However, leading practitioners have described it as inadequate to fund major cartel prosecutions.

Sixth, the government’s approach to the legislative process has been marked more by political expediency than by a genuine policy commitment to criminalising serious cartel conduct. It is plain, for example, that the government has been pipelining the various reform packages arising out the Dawson Committee report and subsequent High Court decisions.
  In the case of recent amendments to other aspects of the Act the government has encountered resistance from senators who have opposed or sought changes to these bills on account of small business concerns.
 Holding back the cartel crime bill no doubt has been seen by the government as giving it some leverage in negotiations with these parliamentarians. That the government is motivated more by political, than by economic, moral or other substantive considerations, in relation to the criminalisation reform is highlighted further by the timing of its most recent move to list the bill for introduction in the Spring sittings of Parliament.  Almost certainly non-coincidentally, this listing occurred within days of increased pressure to take action over petrol prices (and renewed ACCC calls for criminal sanctions for cartel conduct in this context),
 as well as publicity given to Federal Court penalties for price fixing,
 and to a global airline cargo cartel in which Qantas has been implicated.

Finally, it is important to recognise that for the current Liberal government to support the introduction of criminal sanctions for anti-competitive conduct represents a major divergence from the approach taken to trade practices penalties by its predecessors. A sociological account of the enactment of trade practices legislation in this country suggests that, historically, Liberal governments have been reluctant to authorise criminal liability for the contravention of competition legislation.
 The reason, according to this account, is that Liberal politicians struggle to identify with the notion of treating Australian business people as criminals.
 If there is any truth in this observation (bearing in mind the difficulty in verifying it),
 it may go some way to explaining the apparent ambivalence in the approach taken to date by the government in relation to the current criminalisation initiative.

3.
The business perspective

The ultimate, and some would argue only, objective of criminalisation is to change business behaviour to prevent or at least reduce the incidence of serious cartel activity. With this mind, the impact of criminal sanctions on the way in which business people view such activity will be critical to the effectiveness of the new regime in achieving its primary objective. However, it is important to appreciate that that impact is likely to be more complex and subtle than the official, often superficial, justifications for criminalisation suggest. As should be evident from Parts 1 and 2, a dominating theme in the official campaign for criminal sanctions has been that such sanctions are necessary in order to strengthen deterrence of serious cartel conduct. Business people, it has been said, are more likely to be deterred from engaging in such conduct by the spectre of imprisonment than they have been to date by the civil regime - in the words of Graeme Samuel: ‘… simply put, jail, like death, clarifies the mind marvellously well.’
 

Notwithstanding the simplistic appeal of this rhetoric, it is important to bear in mind that the deterrent impact of a penalty regime is difficult to measure and studies that have been undertaken into the connection between punishment and recidivism are inconclusive at best.
 Indeed, it has been argued that the steady escalation of antitrust penalties in the United States
 and the fact that the workload of the enforcement agencies in that jurisdiction is, if anything, increasing are signs that the simple deterrence model may not be as effective as its theoretical justification would suggest.
  Furthermore, as is evident from the literature and empirical evidence about deterrence, there is in fact a range of theories and explanations as to why people choose to comply or not to comply with the law.
 The theory of ‘objective’ or ‘mere’ deterrence, according to which offenders decide to offend based upon a rational cost-benefit calculation regarding the prospects of formal legal sanctions, is just one explanation. Moreover, it is an explanation that largely has been discredited by empirical evidence indicating that such assessments are in fact highly subjective (‘perceptual’ or ‘behavioural’ deterrence)
 and are affected by a range of normative considerations (including the perceived substantive and procedural justice of the law and its enforcement) and socio-psychological considerations (including the reactions of family, friends, peers, employees, etc).
 

In this Part, two sources of information are drawn upon in an attempt to make some assessment of business perceptions regarding the introduction of criminal sanctions for cartel activity. The first of these sources is the findings from a recent ACCC Enforcement and Compliance Survey
 conducted by researchers from the Regulatory Institutions Network at the Australian National University (‘ANU survey’). The second source comprises the submissions made by business and bodies or groups representing business interests to the Dawson Committee. 
 Admittedly, both of these sources have real limitations in the present context. 

The ANU survey deals with business perceptions of the Act generally (including of both the consumer protection and competition provisions, in most cases without distinguishing between them). This is a particularly complicating feature given that, currently, contraventions of the consumer protection provisions attract criminal penalties (albeit not imprisonment),
 whilst breaches of the competition prohibitions in Part IV do not.
 The survey, while having been conducted after the Dawson Committee’s recommendation that criminal sanctions be introduced and the government’s acceptance in principle thereof, preceded the announcement by the Treasurer of the government’s intention to introduce criminalising legislation. Hence, it is difficult to assess what impact, if any, the prospect of criminalisation in relation to cartels had on survey responses. 

Unlike the ANU survey findings, the submissions by individual businesses and organisations or bodies on behalf of business interests to the Dawson Committee have the merit of addressing specifically the issue of cartel criminalisation. However, it is difficult to determine the extent to which the opinions expressed in the submissions are representative of the business sector or particular groupings within it. It is important not to assume in this regard that there is any such a thing as a monolithic ‘business view’, given that the business sector comprises a wide range of entities with equally diverse needs and concerns.
 Additionally, it must be borne in mind that those choosing to make a submission might well have had motives and agendas in relation to other issues under review that may have affected the position that they took on the criminalisation question.
 
ANU survey

The aim of the ANU survey was to assess the attitudes, beliefs and experiences of Australian businesses in relation to compliance with competition and consumer protection law and the enforcement activities of the ACCC.
  The largest 2321 Australian businesses trading in 2004 and readily contactable through publicly available sources were surveyed with a mailed self-completion questionnaire with repeated telephone follow-up. Responses from 999 businesses were reported, giving a response rate of 43%.

Based on the growing body of literature and empirical research on regulation, the researchers identified a set of variables that could be expected to impact upon levels of regulatory compliance. Of particular relevance in the present context, the research tested variables associated with rational choice or calculative deterrence theory,
 including respondent views on the economic gains and costs associated with compliance and non-compliance, as well as perceptions of the likelihood and seriousness of detection and enforcement action in event of a breach.
 Based on responsible citizenship or normative deterrence theory,
 the research also set out to test the extent of business compliance with the Act based on agreement with the values underpinning the law, a sense of civic duty or moral obligation to obey the Act and the law generally and a belief in the virtues of compliance over non-compliance.
 

In terms of the range of rational choice variables tested in the survey, it was found that respondents rated the gains flowing from a breach of the Act as low
 and the costs as high.
 Consistent with this were findings that respondents regard the prospects of detection and enforcement action as high (albeit not as high as might have been expected)
 and the imposition of sanctions as having serious consequences for the organisation.
 This seems to suggest deterrence at work. However, of the small sample asked to make the comparison,
 more than half considered the gains to exceed the costs of a breach (and this was despite the gains being rated overall as low).
  This proportion might have been even greater if the comparison had been made in connection specifically with serious cartel activity given that the gains flowing from such activity would generally be high relative to the gains associated with other activities prohibited by the Act. What is unknown, however, is the percentage of the respondents asked to make the gains-costs comparison who considered criminal penalties specifically, including jail time, in their assessment of the costs of non-compliance. As the researchers point out, it is also uncertain whether the calculation that gains exceed costs was one that respondents made before the breach of the Act or whether it is only the experience of having breached the Act that assisted them in realising that the gains outweigh the costs.
 Given these uncertainties, it is difficult to draw on the survey findings to make any robust prediction about the deterrence impact of the new criminal penalties for cartel conduct.

What is potentially significant for present purposes, however, is that there was such little variation in the way in which respondents perceived the severity of the range of different sanctions available under the Act (current, (then) proposed and still proposed).
 All were rated a ‘very large problem’ or a ‘large problem’ for the management of the respondent’s organization by over 90% of respondents.
 Even more interestingly, the prospect of ‘conviction in court and a fine of 10% of your turnover’ was rated as most severe by the highest proportion of respondents (99.3%), whilst the prospect of a ‘criminal conviction and a senior manager goes to prison’ was rated similarly by a lesser percentage (98.7%).
 This arguably undermines the official view that business people will regard jail time in a materially different way to and as a greater deterrent than monetary penalties. Of course, once the criminalising legislation is introduced and prison sentences are actually handed down (should this eventuate), perceptions may change.
 However, the finding does support the observation made in other deterrence research to the effect that there is no direct linear relationship between the severity of legal sanctions and regulatees’ perceptions of the costs of non-compliance
 and this certainly appears borne out by the United States’ antitrust experience.
 

In terms of agreement with the values of the Act, a significant majority of respondents (87%) agreed that price fixing agreements are damaging or very damaging and 78% saw market-sharing agreements this way.
 Almost all of respondents (95%) agreed or strongly agreed that most managers in their organisation would feel ashamed if the organisation committed a breach of the Act, with 86% (a surprisingly lower percentage) agreeing that most managers would feel ashamed if the organisation was caught breaching the Act.
 There was a high level of agreement that the respondent’s organisation feels a moral obligation to observe the Act (89%),
 and most respondents disagreed that it would be appropriate to breach the Act if the purpose is to save Australian jobs (79%), protect Australian jobs from foreign competitors (78%), or if others are contravening the law (88%).
 Indeed, a large majority (71%) considered that ‘people should obey the law even if it goes against what they think is right.’
  

These findings are open to divergent interpretations. On the one hand, if it is true, as the survey suggests, that the majority of Australian business people regard price fixing and like practices as economically damaging, and moreover possess a normative commitment to compliance with the Act, then it seems logical to predict a significant degree of business support for the introduction of criminal sanctions for this type of activity. On the other hand, if this is already the way in which the Act is viewed then there may be a substantial proportion of business people who regard criminalisation as unnecessary and even heavy-handed given the increased compliance burden that it is likely to impose.

Dawson submissions

91 submissions from either individual businesses or industry bodies were made to the Dawson Committee of Review.
 In light of the media attention received by the ACCC proposal that criminal sanctions be introduced,
 it is perhaps surprising that only 37 (41%) of the submissions from business commented on the proposal.
  Of these, 17 (46%) opposed the proposal outright. 20 (54%) supported it. 12 of these gave their support without qualification, and the remaining 8 gave only qualified or conditional support – for example, by urging that there be no limit on the size of firms to which the criminal regime would apply, that the elements of the offence be more specifically defined or that certain procedural safeguards be put in place. 

Where support was given, it was primarily on the basis that the current penalties do not act as a sufficient deterrent,
 albeit there were some that cast the issue in non-economic terms, describing practices such as price collusion as ‘abhorrent’
 and likening them to theft.
 Opposition to criminalisation was justified largely on the basis that a ‘case’ had not yet been made for criminal sanctions,
 and that other mechanisms are more effective in deterring cartel behaviour. In particular, a leniency policy that encourages individuals to report collusive agreements to regulators,
 and funding support for compliance and education programmes for business.

Submissions in favour of criminalisation without qualification were mostly (8 or 66%) from small business or industry bodies representing the small business sector.
 Of the submissions commenting on the ACCC proposal from big business or industry bodies representing it, 18 (82%) opposed the proposal - 11 of these opposed criminalisation outright, and 7 sought modifications to the ACCC proposal.
 This apparent divergence in views between big business and small business may reflect the fact that it is the former that will be targeted principally for investigation and prosecution under the new regime.
 It may also more broadly reflect differences between these two sectors in the way they regard the role of the Act generally.

Overall, this analysis of business submissions to the Dawson Committee suggests a low level of business support for criminalisation – of the 91 submissions, only 20 (22%) favoured the introduction of criminal sanctions for serious cartel conduct (including those who made their support conditional upon certain changes to aspects of the ACCC proposal) and only 12 (13%) supported it outright, without qualification. Identifying the reasons for this, and reconciling them with the findings of the ANU survey, is difficult. The explanation for the apparent lack of support may well be, as the submissions themselves suggest, because the current penalties are considered by business to be adequate deterrents. This explanation has some support in the ANU survey findings regarding the ratings given to the gains and costs of non-compliance with the Act and degree to which businesses regard enforcement action under the Act as a very large problem. Low support by business for criminalisation may be seen as inconsistent, however, with the ANU survey findings that a large proportion of business people recognise the harm inflicted by anti-competitive conduct, treat compliance with the Act as a ‘moral obligation’, and would be ashamed if their organisation acted in breach of the Act.   Equally, as previously suggested, it may be consistent with a view that criminalisation is unnecessary and unwarranted given the seriousness with which the majority of business people already take their obligations under the Act. The latter interpretation is certainly borne out by the ‘seriousness’ ratings given by 90% or more respondents to the prospects of being subject to legal sanctions under the Act.

4.
The general public perspective

The perceptions of the general public regarding serious cartel conduct will be significant for the effectiveness of the new criminal regime in at least two respects.
 First, generally speaking, public support (whether actual or perceived) will be important in shoring up political support for the regime.
 This will have repercussions for the powers and resources that the agencies charged with implementation of the criminal regime can expect to enjoy. 
 The extent to which such agencies are able to investigate and successfully prosecute cartel cases under the new law in turn will be likely to affect public perceptions of the criminal regime.
 Secondly and more specifically, it is from the public that juries for cartel trials will be drawn. The jury, as the arbiter of fact in relation to key elements of the offence, will play a central role in deciding the outcome of prosecutions. 
As in relation to the business sector, there are inherent difficulties in ascertaining ‘public opinion’ on any given topic in that the exercise assumes (falsely) that there is such a thing as a single indivisible body of such opinion and that it remains stable over time. It is likely also to underestimate the complex multi-faceted, even sophisticated, nature of public perceptions, particularly on matters to do with criminal justice.
 That said, empirical evidence of so-called ‘public opinion’ on issues concerned with cartel regulation is scant in any event. There has been commentary on the jury psychology at work in other white-collar criminal proceedings
 and on the difficulties, in particular, in persuading juries to view such conduct as dishonest.
 As far as the author is aware, however, there have been only two surveys aimed at ascertaining public opinion on cartel regulation specifically.
 The first was a poll carried out by the market research firm, Roy Morgan, in Australia in 2002 (‘Morgan poll’).
  The second was a survey of the British public undertaken by the Economic & Social Research Council Centre for Competition Policy in the United Kingdom in March 2007 (‘CCP survey’).

Morgan poll

In September 2002, following a public call by the then Chairman of the ACCC, Allan Fels, for jail sentences for executives involved in ‘hard core collusion’, Roy Morgan, conducted a telephone poll of 682 Australian electors aged 14 years or over.
 Respondents were told:

‘Next, about the ACCC and Professor Allan Fels. The ACCC enforces the Trade Practices Act, which promotes competition, fair trading and consumer protection.   
Professor Allan Fels recently proposed changes to the Trade Practices Act which would allow jail terms to be imposed on individual executives and employees found to be personally involved in such things as hard-core collusion, including secret price fixing, competitive bid rigging, and other activities that corrupt normal business competition.’   
Respondents were then asked: 

‘Do you agree or disagree that the Trade Practices Act should be changed to allow jail sentences to be imposed on offenders?’
87% agreed, 6% disagreed, 7% could not say.
 When asked why they agreed with the proposal, the main reasons given by respondents (as summarised and interpreted by the pollster) ‘centred around the belief that executives should be responsible and accountable for their actions, just as all other members of the community are.’
  There was also said to be a ‘very strong sentiment that white-collar crime should be treated the same as any other and that such crime goes relatively unpunished.’
 Respondents were said not only to see collusion as ‘wrong’ but also to be concerned about the ‘victims’ (apparently identified as the consuming public). The view that fines did not pose a sufficient deterrent, and that the prospect of jail ‘will make them think twice’, was also said to be prevalent.
 For those who disagreed with the proposal, the main reasons were identified as ‘the perception that jail sentences should be reserved for more serious crimes’, the concern that ‘such laws would prevent people from running their business productively’ and that ‘jail sentences would simply be “a waste of tax payers’ money.”’

Reliance on the results of this poll for the purposes of gauging public support for cartel criminalisation is not recommended. The sample size appears small, the age range too young (including a 14-17 age bracket) and there is no indication given as to its representativeness. From the point of view of obtaining a representative sample, a telephone survey has certain limitations. It is difficult to find a time convenient to respondents. Many members of the public refuse to answer survey questions over the phone. Respondents may not understand the question or may feel rushed or pressured and this may not be discerned by the interviewer.
 More significantly perhaps, there appears to have been no screening of respondents for understanding of the Act, the role of the ACCC, or the activities referred to as ‘hard core collusion’ and their effects. The information provided to respondents about these matters in the lead-up to the polling question was extremely limited and the question itself required consideration of a complex issue involving multiple economic, legal and moral variables.  It is also material that the poll was carried out shortly after Fels’ announcement which would have attracted significant media attention.
 The fact that it was Fels making the call for jail terms may well also have coloured respondents’ views given his high public profile as champion of the consumer underdog and his reputation for standing up to big business.
 Furthermore, both the lead-up information (referring to ‘hard core’, a phrase more commonly associated with pornography or drugs and to ‘other activities that corrupt normal business competition’) and the question itself (referring to ‘offenders’) were value-laden and leading in nature – tantamount to asking ‘Should politicians be paid more?’ or ‘Should criminals be given tougher sentences?’ 

Each of these factors gives rise to significant doubt as to whether the poll accurately reflects the views of the public as to the appropriate way in which to deal with serious cartel conduct. Alternative explanations for the response could include a shift in public attitudes towards punitiveness generally,
 and in relation to white-collar crime specifically.
 Indeed, there is empirical evidence supporting the view that the public is increasingly intolerant of white-collar crime,
and corporate misconduct in particular.
 This is supported further by the substantial public interest in recent jail sentences against high profile corporate and celebrity figures (at least insofar as such interest may be discerned from the frequency and extent of media coverage of such matters).
 Since the mid-1990s, these incidents of business greed and ineptitude have been said to fuel an increased public ‘longing for greater government regulation’ and, in particular, ‘better policing of business.’
 If this is an accurate portrayal of trends in public opinion (bearing in mind the hazards associated with gauging such opinion, referred to earlier), then the Morgan poll results may indeed prove to be a poor reflection of public attitudes specifically towards cartels and their mode of regulation. They certainly should not be relied on as an indication of the likely jury reaction to a real cartel prosecution involving real people who, as the commentators have predicted, are likely to mount defences based on real life circumstances and pressures with which jury members may well have considerable sympathy.
CCP survey   

By comparison with the Morgan poll, the CCP survey constitutes a comprehensive, detailed and methodologically robust study of the views of the British public on cartel enforcement.
 The survey was undertaken in March 2007 by YouGov Plc, a British internet-based market research firm, on behalf of the CCP. It involved a representative sample of 1,219 British residents aged 18 or over.
 It was conducted online, thus having the advantages of being convenient and anonymous, enabling respondents to fill it out in their own time and free from interviewer effects.  To ensure balanced and unbiased results, respondents were presented mainly with various scenarios and asked to agree or strongly agree with one or two balanced alternatives. They also had the option to agree with neither or select ‘don’t know.’ A series of preliminary questions were asked at the outset in order to test respondent understanding of and tolerance for the practices of price fixing and market sharing. In these questions the phrases, ‘price fixing’ and ‘market sharing’ were not used so as to avoid biasing responses.
 The results of the survey warrant close reading from beginning to end. For reasons of length, however, only the main findings are extracted below:

· A majority of respondents (69%) considered that when competitors agree on prices it is bad for consumers because it results in inflated prices.
 

· A majority of respondents (73%) recognised that price fixing is harmful and considered that it should be punished.
 

· For firms, the sanction for price fixing with the strongest support (68%) was public naming and shaming. A weak majority (56%) believed that these firms should be made to compensate affected customers.  There was good support for imposing fines, and interestingly such support was greater for fines exceeding the extra profits made (48%) than for fines equal to the profits made (17%).

· For individuals, the most popular sanction again was public naming and shaming (55%), followed by a ban from holding senior managerial positions (48%) and fines (42%). Significantly, only 11% (i.e. 1 in 10 people) supported imprisonment.
 

· 63% (6 in 10 Britons) believed price fixing is dishonest, whereas 21% (2 in 10) believed it is not dishonest.

· A strong majority (65%) answered ‘don’t know’ when asked ‘what other practice and/or behaviour do you think ‘fixing prices’ is comparable to – in terms of how GOOD or BAD you consider it to be?’ Only 7% felt it was comparable to theft and only 8% to fraud.
 

· A majority of respondents who supported punishment believed that punishment should be imposed for price-fixing even when prices have not gone up (56%).
 49% could think of no situation in which they felt price fixing should not be punished.
 The same proportion of respondents (49%) did not believe that business should be exempt from price fixing laws in circumstances where price fixing is employed to prevent factories from being closed and jobs being lost in a poor region where unemployment is high (the so-called ‘crisis cartel’ scenario).
 There was low support for exempting firms from price fixing laws based on size of the firms involved or the motivation for the price fixing.

· There was weak but significant support for leniency programmes – 37% agreed that it is right for authorities to give a guarantee against punishment to one guilty business in order to catch the others involved in the cartel; 38% disagreed.
      

These survey results appear to suggest considerable public support for the punishment of serious cartel conduct (at least for price fixing, that being the activity at which most questions in the survey were directed). However, beyond this, there is substantial ambiguity as to why and how such conduct should be punished. On the ‘why’ issue, there is ambiguity particularly in relation to the grounds on which people hold the belief that punishment is warranted. The key question which elicited support for the punishment of price fixing combined belief as to harm, with belief that the practice should be punished. A similar connection between belief as to dishonesty and support for punishment was not drawn or elicited in the survey. Hence, it is difficult to reach conclusions as to whether punishment is regarded as justified based on the harmfulness of price fixing and/or based on a view that it is dishonest.  Indeed, the relatively low proportion of respondents who regarded price fixing as dishonest (relative, that is, to the proportion who considered that it should be punished) and the even lower proportion who felt it was comparable to other dishonesty offences such as theft and fraud suggest that there may well be difficulty in persuading juries that cartel conduct ought be treated as criminal. The level of support for leniency programs (under which the first informant, while guilty, nevertheless gets off without penalty) also casts some doubt on public condemnation of cartel activity. On the other hand, there was little support for distinguishing between cartels based on the effects of the collusion on price, the particular justification for the cartel or the size of the firms involved. This could provide a counter-indication to the conclusion that the public is most concerned about effects. Equally, it could reflect a public belief that any cartel will be harmful in some way or to some degree.
On the issue of ‘how’ price fixing should be punished, it should be of real concern to policy-makers that there appears to be such minimal support for imprisonment, as compared with public naming and shaming, fines and disqualification from management – penalties all available under a civil regime. That said, a criminal conviction might be regarded as a more potent form of naming and shaming than a declaration or adverse publicity order
 and in hindsight it is unfortunate that it was not included in the list of sanctions from which respondents were able to choose. Notably, respondents were not asked the direct question whether price fixing should be regarded as criminal. While the omission is most likely explicable on methodological grounds, it does make it difficult to conclude that the survey demonstrates support for the treatment of serious cartel conduct as a crime, rather than as a civil contravention attended by heavy fines, and the declaratory, injunctive and other possible orders that generally accompany them.

5.
The judicial perspective
Like juries, judges will play an important role in determining how the criminal regime works in practice. It will be members of the Federal Court bench who preside over cartel trials and in that capacity make rulings on procedure and evidence that may be crucial in relation to the conduct and outcome of prosecutions, direct the jury on the interpretation of elements of the offence and determine appropriate sentences where guilt is proven. The latter aspect of the judicial role will be especially important given that, unlike in other jurisdictions, federal sentencing guidelines are not available in Australia and hence there will be a very wide judicial discretion in relation to both the purposes of penalisation and the calculation of penalties.
 The extent to which the new criminal regime succeeds in deterring serious cartel activity on the part of the Australian business community will depend very much on the way in which this discretion is exercised and is seen to be exercised.
 
In addition, judicial attitudes to the criminal regime will have substantial flow-on effects. They will influence decisions by investigators and prosecutors in pursuing potential defendants and trying cases. Sentences imposed and remarks by trial judges in the course of the sentencing process, likely to be reported widely in the media,
 will also influence the perceptions of the general public regarding the seriousness of the conduct in question and the justification for the application of criminal sanctions. More generally, the willingness of the courts to use the criminal sanctions available to them, jail terms especially, will affect public perceptions regarding the law and its administration
 and, in particular, perceptions as to whether white-collar criminals are treated as harshly as ‘ordinary’ criminals.

In this Part, judicial perceptions regarding serious cartel conduct are analysed having regard to the quantum of penalties imposed since the inception of the Act and the approach that has been taken in interpreting the objects or purposes of penalisation.
Quantum of penalties  

Historically the penalties handed down for collusive activity in breach of the Act have not been high relative to the statutory maxima. While the reasons for this are difficult to discern, it seems implicit that judges simply did not regard cartel activity as all that serious, at least relative to other types of anti-competitive conduct
 or the view taken of cartel activity in jurisdictions such as the United States.
 In the period between 1974 and 1993 (during which the maximum penalty per offence for corporations was $250,000 and for individuals, $50,000), an empirical analysis of penalties led Round et al to conclude that judges demonstrated ‘reluctance to assess penalties anywhere near the allowable limit’ and appeared ‘especially sympathetic to colluders who [had] sought to raise prices after prolonged price wars.’
 Based on these findings, the authors considered it ‘unlikely that gaol sentences, even if available, would be used heavily by the Australian judiciary.’
 

A subsequent study by the same authors reported the increase in the maximum penalties in 1993 (to $10 million for corporations and $500,000 for individuals) as having a notable impact – ‘[f]or the pre-1993 regime the median average corporate penalty was $54,047, while for the 22 cases in the period 1993 to 1999 it was $252,859, a five-fold increase.’
 That said, it was also apparent that judges maintained their reluctance to set penalties at amounts commensurate with the new maximum – bearing in mind that it represented a 40-fold increase from the previous maximum for corporations, and a 10-fold increase from the previous individual maximum penalty.
 In 1999, the maximum corporate penalty was $6.6 million, meaning that ‘34 per cent of the range [was then] still virgin territory as far as corporate penalties [were] concerned.’
 The highest penalty imposed on an individual was $150,000, ‘leaving 70 per cent of the permissible range still to be explored.’

Since 1999, there have been signs that judicial appreciation of the persistence and gravity of serious cartel conduct has continued to grow. Extending Round’s analysis to cover the period 2000-2007, it is clear that this is resulting in substantially higher penalties (at least for corporate respondents). The following tables depict the average, median and maximum penalties for corporations and individuals for breaches of s 45 of the Act for the three periods (pre-1993; 1993-1999; 2000-2007), calculated in August 2007 dollars (based on an adjustment for CPI).

Corporate penalties

	Period
	Average penalty
	Median penalty
	Maximum penalty

	Pre-1993 
	$515,008
	$104,884
	$7,945,335


	1993-1999
	$1,129,909
	$490,700
	$8,578,168


	2000-2007
	$1,977,852
	$877,833
	$17,475,124



Individual penalties

	Period
	Average penalty
	Median penalty
	Maximum penalty

	Pre-1993
	$27,669
	$8,162
	$99,317


	1993-1999
	$58,100
	$72,196
	$191,591


	2000-2007
	$66,631 
	$52,543
	$224,262



These results show that average and median penalties for both corporate and individual respondents have increased significantly, although the increase is more pronounced in the case of corporations.
 The average corporate penalty has increased by 284% in real terms while the median has increased by 737% from the first (pre-1993) to the third period (2000-2007). For individuals the increase in the average penalty from the first to third period was 141% while the median increased 544%. However, somewhat surprisingly, the median individual penalty actually declined between 1999 and 2007. 

A major reason for the increase in corporate penalties appears to be the recognition by judges that levels at which penalties have been set in the past have not been effective in deterring collusion amongst competitors in the Australian business community.
 As discussed further below, this has led to increasing judicial emphasis on the purpose of general deterrence in the calculation of penalties for cartel conduct.
 The trend in individual penalties, in the opposite direction, is less readily explained and is disconcerting given that judges now have considerable experience in dealing with cartel cases and a good appreciation of the nature and effects of the conduct involved. One possible explanation is that, as a result of the ACCC’s leniency policy, the profile of individual respondents has changed and a greater proportion of less senior or less sophisticated respondents who have not had the opportunity or resources to negotiate a deal with the ACCC are facing the courts. Another is that, while the number of cartel cases being brought has increased overall,
 the majority of them (with a few notable exceptions) involve small to medium size firms and individuals.
 

Whatever the explanation, the trend could be taken to suggest a reticence on the part of judges to deal harshly with individuals involved in cartel conduct. Indeed, the low level of individual penalties relative to the maximum over all three periods could be taken to suggest as much. However, whereas low penalty levels in the 1980s and even the 1990s could be explained by the fact that judges were yet to develop a fulsome appreciation of the gravity of cartel conduct, that explanation lacks credibility for the third most recent period measured. In light of this, there may be reason to doubt whether judges will be prepared to send such individuals to jail or to sentence them to lengthy jail terms under the new criminal regime. Certainly, judicial reluctance in this regard has been observed in the United States (until relatively recently)
 as well as in other jurisdictions in which criminal sanctions for cartel activity apply.
 That said, no such reluctance has been observed in the recent sentencing practice of Australian judges in corporations and taxation crime cases in which considerable custodial sentences have been imposed on several high-profile offenders.
 
Objects of penalisation 

Judicial interpretation of the objects or purposes of penalisation heavily influences the quantum of penalties.
 The two principal objects of penalisation for breaches of the competition provisions of the Act have been identified as deterrence and retribution.
 Retribution, often referred to simply as ‘punishment’ and recently reformulated as ‘just deserts’, derives from the retributive theory of punishment and focuses on the use of the criminal law as a means of communicating the moral censure of society in relation to the offence, regardless of its effects.
 Central to this approach are the concepts of culpability, which refers to the offender’s degree of blameworthiness, and proportionality, which conveys the concern that the punishment ‘fit’ the crime. Deterrence, by comparison, is derived from the utilitarian or consequentialist theory of punishment and thus seeks in effect to price breaches, ‘providing a signal that will reduce the demand for them to a socially efficient level.’
 Deterrence theory, or at least this version of it,
 assumes that regulatees act rationally and will be deterred from contravening the law when, in basic terms, the costs of a contravention outweigh the benefits. There are variants within this objective deterrence model: the optimal deterrence approach and the absolute deterrence approach, the former recognising that there may be some gains associated with illegal activity while the latter assumes no such gains.
 There are two further aspects to deterrence – specific and general. The former is concerned with deterring the individual defendant from re-offending, the latter with deterring others from offending.
In the competition law context, the Federal Court practice in penalising breaches of Part IV of the Act has been described as a hybrid of the retributive and utilitarian models.
 While emphasising deterrence as the overriding object, the court nevertheless has adopted criminal law principles such as proportionality, totality and parity in determining penalty levels in individual cases.
 As Heerey J pointed out in ACCC v J McPhee & Son (Australia) Pty Ltd (No 5) (1998) ATPR 41-628, penalties imposed pursuant to the Act involve ‘concepts of moral responsibility long known to the criminal law.’
 It is also evident that many of the factors taken into account in penalty assessments bear no relation to the deterrence objective, but rather appear to arise out of typical criminal law retributive concerns such as culpability.
 A similar point has been made in several Full Court judgments – in particular, in relation to taking account of the deliberateness of the relevant conduct.  This factor has been recognised as especially relevant to consideration of punishment, as distinct from deterrence, and the need to signal the court’s moral disapproval of the respondent’s actions in setting pecuniary penalties under the Act.

In the absence of sentencing guidelines dictating a different approach,
 it is unlikely that the introduction of criminal sanctions will bring about any major change in judicial interpretation of the proper objectives in penalising serious cartel conduct (even if those penalties include jail time for individual defendants).
 Based on recent sentencing practice in corporations and taxation cases, it is predicted that general deterrence will continue to be regarded as the ‘governing principle’
, while the retributive principle will be drawn upon as recognition of the fact that it is through such penalties that ‘society expresses its moral condemnation of the offender.’
 The extent to which the emphasis on general deterrence is likely to be circumscribed by considerations of culpability and proportionality, however, ought not to be overestimated. Attributes of the offender and so-called ‘good character’ evidence have been seen as having limited utility in mitigation of sentences handed down in other white-collar crime cases given that it is often the offender’s good character that enables him or her to commit the offence in the first place.

6.
The academic perspective

In other jurisdictions, most notably the United States, there is rich and active academic involvement in antitrust law, involving contributions from and interactions between academics, practitioners, regulators and judges.  The research and commentary produced as a result and published in academic journals, conference papers, workshop presentations and the like play an important role in the ongoing critical appraisal and development of this area of the law. Traditionally, Australian competition law has not enjoyed the same extent or depth of academic support. Nevertheless, the opinions expressed by academic and other expert commentators can be expected to have some impact on the way in which the new criminal regime is perceived within the profession, as well as more broadly. 

Having said this, given the significance of the cartel criminalisation proposal, it is astonishing that to date it has attracted such scant attention from Australian academia, including in that category academics as well as practitioners who contribute to the academic literature on competition law issues. Examination of the three academic journals that publish in this area
 reveals that only 4 articles have been dedicated to this topic since Fels first called for criminal penalties in 2001. A further search of law reviews reveals only a further two,
 putting the total at a paltry 6 – that is less than one a year since 2001.
 

Even less has the proposal attracted comment from scholars within the fields of criminal law and criminology.
 This is perhaps not as surprising given that, in Australia as elsewhere, competition law discourse has been dominated by lawyers and economists and the relevance of other disciplines is likely to have been seen as marginal while the mode of regulation has been civil in character.
 There have been calls in Europe for this to change given the movement towards criminalisation, and for other disciplines to be drawn upon so as to broaden and deepen understanding of the forces at work in cartel activity and its regulation, as well as to better understand the complex motivations involved in cartel offending.
 Australian competition law would benefit similarly from such diversification in academic input.

7.
SUMMARY AND CONCLUSIONS

The key question that this paper addresses is whether there is broad-ranging support for the criminalisation of serious cartel conduct in Australia. In the absence of such support, the new criminal regime is unlikely to be enforced in such a way and to such an extent so as to significantly deter and punish the conduct at which it is directed. It thus may prove to be ineffective in changing business norms and behaviour, and thereby reducing substantially the incidence of serious cartel activity in Australia. The paper examined the roles of and perspectives on cartel criminalisation of the ACCC, the government, the business sector, the general public, the judiciary and academia while acknowledging that the support for criminalisation (or lack thereof) of each of these groups is likely to be based on various grounds and subject to a range of influences. It must be recognised also that the findings in this paper present a snapshot and that perceptions of serious cartel activity and its criminalisation are likely to change over time. Indeed, as observed below, the very fact of criminalisation and, even more so, the experience in enforcing the regime are likely to play an important role in influencing perceptions of business collusion and the approach taken to its regulation in Australia. 

The ACCC
It was the ACCC that initiated and has led the push for criminal sanctions to date. The regulator has waged a high profile public and politically astute campaign in which it has relied on a range of factors to persuade others of the justification for criminalisation. While having been very much a hallmark of the Fels era, cartel criminalisation has continued on as one of the highest priorities of the ACCC under Samuel’s stewardship. This augurs well for the new regime given that its effectiveness in changing perceptions and behaviour will hinge considerably on the skill, resources and commitment of the ACCC.

The government
Past experience has shown, however, that the regulator is vulnerable from attack by business and other interest groups if it does not enjoy robust political support.
 With this in mind, it will be crucial that the government back the ACCC and its position on the desirability of criminal sanctions for serious cartel conduct and that it do so as a matter of policy, not just political expediency. Political support will also be important in ensuring that the ACCC, and other relevant agencies (mostly the DPP and the Federal Court) are given the powers and resources to vigorously enforce the new regime, taking on the powerful deep-pocketed interests often behind serious cartel conduct.

There are good reasons to doubt that the current government shares the confidence and conviction of the ACCC in relation to the criminalisation initiative. Several factors point to this conclusion, including the delay by the government in acting on the Dawson Committee’s recommendation, its unwillingness to be transparent and consultative in formulating key aspects of the legislation, several aspects of its approach to the design of the offence and policy for its enforcement, and its crude politicisation of the legislative process. If history is any guide (as it appears to be given the recent conflict between political leaders on the commitment to criminalise), there may be real cause for concern that the government’s approach to date reflects an underlying ambivalence about the criminality of serious cartel conduct and about treating the business people who engage in it as criminals. 

That said, the situation may be different should there be a change of government at the forthcoming federal election. Labor has indicated its strong support for criminal sanctions and has been critical of the delay by the Treasury in acting on the Dawson Committee’s recommendation.
 Whether this translates into action once in government, however, remains to be seen.

The business sector 

Taking a longer run perspective (as favoured in the economic realm of competition law), it will be the perceptions of the business community that will be most important in determining the impact and effectiveness of the criminalisation experiment. If the introduction of criminal sanctions has the support of business people it has the potential to strengthen the slow but steady cultural shift against anti-competitive conduct that has been witnessed in Australian business circles since 1974. If not, and if resented by business as an unjustified impost, it could undermine business support for competition regulation and re-agitate tensions between the regulator and the business community.

The evidence on business attitudes towards criminalisation is admittedly incomplete and frustratingly conflicting. That said, the ANU survey findings do cast some doubt on the credibility of the simplistic proposition that stronger sanctions (particularly imprisonment) will mean greater deterrence. The findings also provide valuable insight into some of the other factors material to compliance and deterrence predictions. In particular, they confirm that business perceptions have changed enormously since the Act was passed, and that a large proportion of business people now do not support practices such as price-fixing as a way of doing business. 

It is far less clear, however, that this translates into support for a regulatory regime that includes criminal sanctions. If there was such support, one would have expected it to have been reflected to a greater degree in the business submissions to the Dawson Committee. As previously mentioned, in the past business has reacted negatively to ACCC efforts to ‘moralise’ about contraventions of the competition provisions of the Act.
 It is notable also that in the corporate law context there recently has been concern expressed by business regarding regulatory over-deterrence, with the effect that responsible risk-taking and entrepreneurship is inhibited.
 In the absence of unequivocal political and public support, there may well be a similar response to criminalisation. If business regards the imposition of criminal sanctions as either substantively or procedurally unjust, there is a good chance that this in fact will undermine its growing normative commitment to compliance with the Act.

The general public
Given political sensitivity to public opinion, it is important that the general public be persuaded of the explanation for a criminal approach to enforcement. The public perspective is relevant also as it will be the public from which juries will be drawn for cartel trials and it will be juries who decide the guilt or otherwise of cartel defendants. The outcomes of these trials (particularly the first few) are likely to have a substantial impact on perceptions of the new regime, either boosting the confidence of those who have supported it or giving fresh ammunition to its detractors. 

If the results of the Morgan poll are largely disregarded (as was argued they should be), there is no empirical evidence of the attitudes of the Australian public towards cartel activity specifically. There certainly appears to be increasing public support for a tougher more punitive approach towards corporate regulation generally and for ensuring that executives are not treated more leniently than ‘ordinary’ criminals. However, it is dangerous to speculate upon what, if any, role this will play in jury deliberations in a real cartel trial. Assuming that they are transferable to the Australian context,
 the results of the CCP survey as to the public’s reasons for and preferred mode of ‘punishing’ price fixers are unclear. At the very least, however, the results suggest that prosecutors will have to work hard in countering the resistant jury psychology reported in other white-collar criminal settings. More generally, the ACCC will need to maintain its campaign to lift public awareness and appreciation of the nature and effects of serious cartel conduct.

The judiciary
The role of the judiciary too should not be underestimated. In particular, the sentences imposed on guilty cartel defendants will be scrutinised closely by other stakeholders with a view to making assessments about both the justification for and the prospects of the criminal regime. For members of the business sector, judicial attitudes will be a material factor in decisions about whether collusive arrangements continue to be ‘worth the risk.’ It will be a highly significant factor, in other words, in determining whether the criminal regime fulfils the promise of greater deterrence.

In recent years judges have shown increasing intolerance for the persistence of serious forms of collusion in the Australian business community. The increase in corporate penalties and substantial emphasis being placed on general deterrence since the mid-1990s reflects this. Against this, the decline in average penalties against individual respondents is potentially worrying. While various explanations are available, this trend may support a concern (borne out by experience in other jurisdictions) that judges will be reticent to deal harshly with otherwise up-standing and respectable members of the business community. To an extent, such concern may be ameliorated by recent sentences for Australian corporate and taxation offences. Should liability be established, the penalties handed down in the high profile cartel cases currently under way may also be telling.
 

Academia

Scrutiny of the operation of new criminal provisions in the early years is likely to be informed and, to an extent, shaped by commentary from various quarters - the media, profession and academy principally among them. In this there is real potential for academia, in particular, to make a substantial contribution to learning about the dynamics of cartel activity (including the factors influencing corporate and individual defendants in engaging or desisting from such activity) and the forces behind its criminalisation. Such learning would serve, amongst other things, as a valuable input to sentencing. For such a contribution to be made, however, the phenomenon of cartel criminalisation will need to attract considerably more academic interest and attention than it has to date.

Overall conclusions 

Based on the preceding analysis it seems clear that the movement towards criminalisation of serious cartel conduct in Australia has been a top-down process, driven by the ACCC based on its view that criminal sanctions are a necessary addition to its armoury in the fight against cartels and are warranted on a range of grounds.
 It has not been driven by a sea change in evaluation and perception amongst a wider range of constituencies. This conclusion is not necessarily an argument against criminalisation (albeit some might see it that way). Rather, it is a warning that the ACCC faces significant challenges in achieving the breadth and depth in support for the new criminal regime that will be required if it is to have more than just a rhetorical character. At worst, it may be concluded from the findings in this paper that the ACCC faces the task of ‘converting’ a reluctant government, resentful business sector, naïve public, cautious judiciary and disengaged academia. Admittedly, there are limitations as well as significant gaps in the empirical evidence on which these findings are based. But therein lies the opportunity and justification for further research.

* 	Melbourne Law School, University of Melbourne. The author acknowledges the superb research assistance of Neil Brydges, MAF (Dist) BCA (Hons) CA (NZ), JD Candidate at the Melbourne Law School, and thanks Fiona Haines and Brent Fisse for their comments on earlier drafts. The author is grateful also to Brent Fisse and Christine Parker for providing access to some of their as yet unpublished material. Any errors or omissions are the responsibility of the author. 
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