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E D I T O R I A L

This is our final, and larger than usual, issue for
the year, and we hope that it provides some
stimulating material for discussion over the
Christmas holidays.  We have introduced a new
section which lists some of the academic papers
being written about issues in environmental
accountability, and hope that this will be a good
source of information for our academic and
business readers alike.

1995 has been a very eventful year for
developments in environmental management
and accountability, and also for legislative
changes.  We trust that our Newsletter has been
able to keep you up to date with at least some of
these developments, and that you have found the
information useful.

The Environmental Accountability Research
Group would like to thank all those who have
sent messages and best wishes in our first year
of publication, and contributions for next year's
volume will be very welcome.

We wish all our readers a very Happy Christmas,
and an environmentally friendly and safe New
Year.

Professor Stewart Leech
Head of Department
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Financial Liability for Contaminated Site
Remediation

Whilst the recently-issued Tasmanian
environmental protection legislation makes no
specific provision for liability for contaminated
sites, it is currently under discussion at both the
State and National level, and it is anticipated that
specific legislation will eventually be
implemented.

A position paper issued last year by the
Australian and New Zealand Environment and
Conservation Council (ANZECC) made several
recommendations as a basis for such legislation.
These were grounded upon the “polluter pays”
principle, and recommended that, “where the
polluter is insolvent or unidentifiable, the
person(s) in control of the site, irrespective of
whether that person is the owner or the current
occupier, should be liable, as a general rule, for
the costs of any necessary remediation”.  Parties
who are directed to take remedial action in the
case of risk sites would be strictly liable to
comply, and a statutory right was proposed to
recover the costs incurred in cleanup from the
polluter and any other party involved.

Contaminated sites are becoming a real problem
for accountants and auditors, as in many cases
cleanup costs can be sufficient to affect ‘going
concern’ status, particularly of small to medium-
sized firms.   Following the introduction of
legislation in the USA, a significant percentage
of small firms became technically insolvent on
the day the Act was passed.  There are also
implications for providers of finance, particularly
if they become mortgagees in possession of
property following a default or insolvency.
Takeover offers can also involve greater risk if
potentially contaminated sites are occupied by
the target companies.

The public sector is not immune to the threats of
contaminated site liability, as the position paper
also proposes that the same rules for attaching

liability “should apply to Federal, State and
Territory government agencies and local
governments”.  United States’ experience, once
again, demonstrates how serious such liabilities
can be.  For example, in a case in Connecticut,
local landfill sites were used jointly by municipal
councils and commercial corporations for the
dumping of waste.  Cleanup notices were issued
as a result of the nature of the industrial waste,
and the local councils and communities were
sued for a contribution of more than $US50
million toward the $70 million total clean-up
cost.  It was reported that one small town,
Killingworth, with a population of 4,814, would
have to provide $US1 million from municipal
rates and charges, based on the volume of refuse
dumped, even though its municipal waste was
not of the type responsible for issuance of the
cleanup notice.  The town spent $US 45,000 in
legal defence fees.

As a result of such overseas experience, many
insurance companies no longer offer cover for
the types of environmental risk which include
contaminated sites.   Many Australian companies
may already have large potential liabilities in this
area, which could well crystallise into actual
liabilities within a short time frame.

In our next issue, we will examine the most
recent Australian developments and existing
legislation, and consider the adequacy of
accounting standards and reporting requirements
to deal with them.

For further information contact: Kathy Gibson,
University of Tasmania (002) 20 2758
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Administrative Options for the National
Pollutant Inventory

An article in the inaugural issue of this
Newsletter (Gibson: pp. 5-6) reviewed the
proposed National Pollutant Inventory (NPI)
project.  The consultation process has recently
culminated in the release of a report by the law
firm Minter Ellison , which deals with legislative
modelling alternatives for the scheme.

The consultant's report outlines six alternative
models that are based on ‘variable factors’ such
as:

(a) whether data is to be provided on a
voluntary or mandatory basis;

(b) whether the scheme is to be uniform
throughout Australia or whether it may
vary on a state or regional basis;

(c) whether the scheme is to be implemented
by legislation or otherwise; and if the
legislation is to be implemented by Federal
or State legislation or a combination
thereof; and

(d) what persons/entities will implement the
NPI and carry out its responsibilities:

(i) existing persons or agencies (eg.
Ministers and environmental
protection agencies);

(ii) new entities or organs (eg. a
corporate NPI and advisory bodies);
or

(iii) a combination of existing and new
entities.

(Minter Ellison Report: p. 57)

The purpose of this paper is not to argue for the
relative credibility of a particular model, but
rather to emphasise that a broader range of

options are available.

There have been three principal reports issued
by the Commonwealth Environment Protection
Agency (CEPA) relating to the NPI.  A
Discussion paper was issued in February 1994
prior to the Public Workshops in June and July.
The Workshops generated a second report in
October,  and a third in January 1995.  Much of
the discussion in these three documents related
to alternative models and emphasised the
legislative difficulties caused by the
apportionment of powers under the Constitution
between State and Federal jurisdictions.

An option that was discussed at both the Canberra
and Hobart Workshops in July 1994 involved the
use of the Corporations Law and the Australian
Securities Commission (ASC), to mandate the
provision of pollutant data by corporate entities,
and to subsequently disseminate this data to other
parties such as environmental protection
agencies.  Surprisingly this option was not
discussd in any of the three CEPA reports.

The first reference to the proposal to use an ASC
based model emerged in the Minter Ellison (ME)
report-

“...it has been suggested during the
consultation process that corporations
should submit their NPI reports with their
annual returns to the ASC...”

The report describes a role for the ASC and the
following advantages of this approach:

(a) efficiency- since the ASC already collects
substantial amounts of data from
corporations it would be cheaper to utilise
this structure rather than creating a new
body to collect the information;

(b) enforcement- the ASC has the reputation
for striking out companies that fail to file
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their annual reports over a couple of
years.  The ASC’s reputation would
therefore encourage firms to abide by the
reporting requirement.

(Minter Ellison Report: pp. 119)

The report also identified a number of potential
problems associated with using the ASC.  In
particular the report questioned the efficiency
gains that might arise, and argued that there are
over a million corporations of which only a small
proportion would be required to make reports
under an NPI, significant changes would need
to be made to software and processing of forms.
This is indicative of a lack of understanding of
the ASC’s huge investment in state of the art
document imaging technology which should not
require alteration to receive, store and
disseminate new or additional data.

Another concern raised in the report was that
some non-corporate entities may fall within the
reporting scope of a NPI, and as such would
require a separate reporting mechanism.
Arguably, such entities would be few in number,
and that their consideration should not distort
the development of a reporting framework.

Using the ASC to collect environmental data
means that potentially all of the million or so
corporations in Australia could be required to
declare that they are not involved in trading
activities which give rise to the release of
pollutants which would be listed in the
Inventory.  This requirement would highlight all
corporations that should report, but which have
not previously been identified.  This would be a
more pro-active approach to ensuring
environmental accountability compared with the
other models proposed in the report.

The report is also concerned that using the ASC
in such a manner falls outside their general
duties.  Again, this may demonstrate a lack of
knowledge of the role of the ASC, which is to
ensure the efficient operation of capital markets
in Australia.  This objective in part requires that
all relevant information about a corporation’s
performance be made publicly available.

Environmental performance data will be relevant
to capital markets as they recognise that an
entity’s past environmental impacts are directly
related to future cash flows and earnings which
in turn affect the financial risk assessments made
by investors.  As a consequence, it could not be
said that the collection of these data fall outside
the ASC’s general duties.

Irrespective of the existence or otherwise of a
NPI, the ASC would be justified in requiring the
explicit disclosure of environmental data
wherever it might affect the operation of a capital
market.  Arguably, the continuous disclosure
requirements which have recently been
incorporated in the Corporations Law require all
Australian Corporations to provide information
relating to their impact on the environment to
the ASC.  A recent example of this can be seen
with BHP and the Iron Baron disaster.

To conclude, the CEPA needs to recognise that
the ASC could demand in its own right the
mandatory provision of environmental data in
annual returns irrespective of which NPA model
is eventually adopted.  For example, the
introduction of an Environmental Accounting
Standard, a proposal receiving increasing
support, would place the ASC in such a role.
Such a standard, as with all Applicable Australian
Accounting Standards, would be binding on all
1 million Australian Corporations by virtue of
the Corporations Law.

The NPI public consultation process which has
recently culminated in the Minter Ellison report
has unfortunately dismissed a most plausible NPI
administrative option involving the ASC, and has
chosen to ignore completely the scope of the
operation of the corporate accounting regulatory
framework in Australia.  The process has focused
on legal obstacles which are effectively swept
aside when one considers the substantive
regulatory powers of the Australian Accounting
Profession.  The introduction of an Australian
Environmental Accounting Standard could
impair, if not make redundant a National
Pollutant Inventory as proposed.  Acceptance of
the fact that environmental data has relevance
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for the efficient operation of capital markets
necessarily leads to the conclusion that the
appropriate agency to collect and disseminate
these data may be the Australian Securities
Commission.

For further information contact: Roger Ball,
University of Tasmania (002) 20 7803

Discussion Paper -
The Audit

Profession and the
Environment

The Auditing Standards Board of the Australian
Accounting Research Foundation (AARF) has
endorsed and issued as an Australian discussion
paper The Audit Profession and the Environment
issued by the International Federation of
Accountants in May 1995.  The IFAC document
has been adopted in its entirety, with the addition
of a short appendix placing the issues within the
context of Australian professional requirements.

Main issues for Australia are:

• the lack of relevant guidance in
multidisciplinary engagements frequently
necessary to conduct an Environmental
Management System (EMS) audit
(Australian professional guidance
contemplates only those circumstances
where the auditor is the sole reporting
professional);

• potential problems in circumstances where
the auditor wishes to express an
unqualified opinion and “the involvement
of an environmental expert is material to
the auditor’s opinion” (p.40).  Australian
Auditing Standard AUP 22 states that

“when expressing an unqualified opinion,
the auditor should not refer to the work of

an expert in the auditor’s report, as such
reference might be misunderstood to be a
qualification of the auditor’s opinion or a
division of responsibility, neither of which
is intended” (para 19).

The standard would therefore require
revision should the recommendations
of the discussion paper be accepted.

• The audit of the effectiveness of EMS
outlined in Chapter 4 of the Discussion
Paper is identified by AARF as
comparable to engagements to report on
an entity’s internal control structure.  This
is still an emerging issue and there is
currently no guidance available to
Australian auditors in this area.

We will report further developments in response
to the discussion paper as they occur.

For further information contact: Kathy Gibson,
University of Tasmania (002) 20 2758

The Australian PCB Management Plan,
developed by the Scheduled Wastes
Management National Advisory Body will come
into effect on 1 January 1996, and will require
surveys of PCB material or waste to be
completed, and risk management programs
implemented, within three years.  All equipment
containing concentrated scheduled PCB material
is to be removed from service within a further
five years, whilst all other equipment likely to
contain PCBs is to be tested at the time of
maintenance, and all identified PCB material is
to be removed from service within five years of
identification.  A five-year review period has
been allowed for the consideration of
information, including cost/benefit analyses,
which becomes available during that time.

News Note:
Polychlorinated

Biphenyls
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In the last issue of the Newsletter the criminal
liability of directors and managers was
considered.  In this article it is intended to
examine provisions of the above legislation
which permit or authorize activities by
companies and individuals that cause or may
cause pollution and environmental harm.

1  Development Permits

The Land Use Planning and Approvals Act 1993
(LUPAA) provides for the approval of planning
schemes by the Land Use Planning Review Panel
which is established under the Act.  Such
schemes may contain provisions in respect of
the use, development, protection or conservation
of land within the State.  Prior to final approval
of a scheme interim orders may be issued.

Planning schemes and interim orders commonly
require persons and corporations to apply to local
councils or marine boards for permits, approval
or consent in respect of the proposed use or
development of land. Permits are dealt with in
Part 4 Division 2 of LUPAA and may be granted
subject to conditions or restrictions.  Section
63(2) provides that persons and corporations
must not use land in any way or undertake any
development or do any other act that constitutes
a breach of a condition or restriction contained
in a permit
Persons who contravene this section may be
found guilty of an offence and fined.  If there is
a continuing contravention the Act provides for
a daily penalty to be imposed.

Part 3 of the Environmental Management and
Pollution Control Act (EMPCA) provides for

‘Assessment of Environmental Impacts’ which
may be required before a permit is issued by a
council or marine board under LUPAA. Such
assessments are undertaken by the Board of
Environmental Management (the Board) which
is established under EMPCA.  The nature and
form of assessments will vary depending on
whether the proposed activity in respect of which
the permit is sought is classified by LUPAA as
being a Level 1, 2 or 3 Activity.

‘Level 1 Activities’ are defined in the Act as
activities which may cause environmental harm
and in respect of which a permit under LUPAA
is required.

‘Level 2 Activities’ are defined and listed in
Schedule 2 of the Act under the following
categories - Petroleum and Chemical;
Manufacturing and Mineral Processing; Waste
Treatment and Disposal; Food Production and
Animal and Plant Product Processing; Extractive
Industries; Materials Handling and Other.

‘Level 3 Activities’ are defined as activities which
constitute a project of State significance under
the State Policies and Projects Act 1993.

Section 24 of EMPCA provides that where an
application is made to a council or marine board
under LUPAA for a permit in respect of a
proposed Level 1 Activity, the Director of
Environmental Management ‘may’, before a
decision is made by the council or marine board
with regard to the application, require it to refer
the application to the Board assessment under
EMPCA.  Where an application is made for a
permit under LUPAA in respect of a Level 2

Permission to Pollute - The Protection
Provided by the Environmental

Management and Pollution Control Act,
1994 and the Land Use Planning and

Approvals Act, 1993
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NewsnNewsnoteote:

Activity, the council or marine board ‘must’ refer
the application to the Board for assessment under
EMPCA.

Section 26 provides that where an order has been
made under the State Policies and Projects Act
1993 (SPPA) declaring a project to be of ‘State
Significance’, a direction under SPPA may
require the Sustainable Development Advisory
Council (SDAC) to undertake the integrated
assessment of the project in accordance with
Environmental Impact Assessment Principles
laid down by EMPCA.  The SDAC is established
under SPPA. It may impose requirements and
conditions on the proposed development.  Such
assessments are of considerable importance.
However, for the purposes of this article attention
will be directed to assessments and permits in
respect of Level 1 and 2 Activities.

Where applications in respect of Level 1 and 2
Activities are referred to the Board, it is required
by EMPCA to undertake an assessment of the
proposed activity.  Such assessments will
consider the likelihood, nature and extent of
pollution and environmental harm associated
with the proposed activity.  If the Board is of the
opinion that the proposed activity will not result
in ‘serious’ or ‘material’ environmental harm it
may notify the council or marine board of this
fact.  Alternatively, the Board may notify the
council or marine board that conditions or
restrictions are required to be imposed upon the
issue of the permit or direct that the application
for the permit is to be refused.

Sub-section 25(6) provides examples of the type
of conditions that may be imposed by the Board,
such as the requirement to undertake regular
monitoring of the environmental effects of the
activity and to rehabilitate land when the activity
ceases.  Such conditions may envisage and
sanction particular levels of pollution and
environmental harm but nevertheless seek to
minimise their impact during and after the
activity.

Once a permit is issued by a council or marine
board, containing conditions required by the

Board, non-compliance with those conditions
will constitute a contravention of LUPAA
pursuant to s.63.  The holder of the permit may
be prosecuted by the local council or marine
board and fined by the court.  On the other hand,
if a person or corporation successfully applies
for a permit and thereafter complies with all of
its conditions, there may be no cause for a council
or marine board to take action against the permit
holder for non-compliance.  In particular, if the
Board has required the council or marine board
to include conditions in the permit designed to
prevent or reduce pollution and environmental
harm, and the permit holder has complied with
these conditions, it may not be appropriate or
necessary for a council or marine board to take
action in respect of the permit, despite the fact
that pollution and environmental harm result
from the activity.  As mentioned, pollution and
environmental harm may have been envisaged
by the assessment by the Board and sanctioned
subject to compliance with appropriate
requirements and conditions.

A permit holder could expect to be free from
prosecution as a result of their activities provided
the resulting pollution and environmental harm
was as originally envisaged and assessed by the
Board.  However, the issue of a permit under
LUPAA does not of itself provide the holder with
a defence to prosecution under EMPCA.
Pollution and environmental harm may occur
which is outside the ambit of the original
assessment and give rise to the commission of
an offence/s by the permit holder under ss50, 51
or 53 of EMPCA.  In such cases, the Board may
elect to prosecute the permit holder for the
offence/s. It will depend on the facts in each case.
The permit holder could not expect protection
from prosecution in such circumstances.

Finally, it should be recognised that permit
holders may also be required to hold
simultaneously with their permit, an
‘Authorization’ under EMPCA.  Also, as we shall
see, the permit holder may be subject to an
Environmental Improvement Program or served
with an Environment Protection Notice under
the Act.  Each of these will now be considered.
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2 Authorizations in Respect of Controlled
Substances

Part 6 of EMPCA restricts the sale, purchase and
use of ‘controlled substances and articles’ as
defined in the Act and the Ozone Protection Act
1989 (Cth).  Controlled substances may be used
for manufacturing or industrial purposes
(‘controlled activities’).  Controlled substances
may be contained in ‘controlled articles’ or used
in their operation.

Controlled substances are commonly known as
CFC’s (chloro fluoro carbons) and may only be
used if an authorization has been obtained by
application to the Director of Environmental
Management.  Authorizations allow the person/
s to whom they are issued to do any of the things
specified in the authorization and will apply for
such period and subject to such conditions as
the Director thinks fit.  The Director may also
recognise interstate permits, licences or similar
authorisations in relation to controlled
substances.  Once recognised they will have the
effect of authorizations issued under EMPCA.

The Director may alter the conditions to which
an authorization is subject by amending or
omitting conditions or imposing other
conditions.  Consequently, holders of
authorizations must ensure they comply with
both the original and any altered conditions.
Also, s.87 provides that the Director may cancel
an authorization if satisfied that the person to
whom it was issued:-
(a) has contravened a condition to which it is

subject; or
(b) has been convicted of an offence against

the act; or
(c) no longer requires the authorization.

Consequently, holders of authorizations must
ensure compliance with their conditions and with
the Act generally, failing which the protection
offered by the authorization may be lost with
obvious economic consequences for the business
of the operator.  There is also the possibility of
prosecution and imposition of fines in
consequence of non-compliance.

It would no doubt be argued as a defence to
prosecution in respect of the sale, purchase and
use of controlled substances that the person or
corporation holds a current authorization and has
complied fully with its conditions.  However,
such a defence is not expressly provided in Part
6.  The emission of controlled substances into
the atmosphere in the course of complying with
the authorisation will have been anticipated in
many cases and the conditions of the
authorisation will seek to minimise such
emissions.  If however the emission is
exceptional or unexpected, as in the case of an
emergency or accident, then it will be necessary
for the person or corporation holding a Part 6
Authorization to obtain an ‘Emergency
Authorization’ under s.34 of the Act.  Permit
holders under LUPAA may also be required to
obtain emergency authorizations in appropriate
circumstances.

3  Emergency Authorisations

Under s.34 of EMPCA, the Director or an
authorised officer may issue an authorization to
a person or corporation authorising an act or
omission that might otherwise constitute a
contravention if the Director or authorised officer
is satisfied:-
(a) that circumstances of urgency exist; and
(b) that authorisation of the act or omission

is justified by the need to protectl i f e ,
the environment or property.

The authorization may be issued subject to
conditions.

Emergencies may arise for example, when there
are equipment malfunctions; severe climatic
conditions; natural disasters; strikes by
employees; etc.  In these and other circumstances
the applicant for an authorization will seek to
demonstrate to the Director that the pollution and
environmental harm resulting could not have
been avoided by the adoption and
implementation of reasonable and practicable
measures, other than those which were adopted
and implemented by the Applicant.  If the
applicant holds a permit under LUPAA such
measures may have been considered in the course
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of an assessment by the Board when application
was originally made for the permit, with the
result that it was issued subject to conditions.
The conditions of the permit may provide for
such measures to be adopted, maintained and
monitored.  The permit holder may have
complied with these conditions and also have
taken additional measures seen to be necessary
in the circumstances.

Sub-section 34(3) expressly provides that a
person or corporation does not incur criminal
liability in respect of an act or omission
authorised under the section.  Consequently,
unlike an authorization under Part 6, an
emergency authorization provides a defence to
criminal prosecution.  However, as in the case
of Part 6 authorizations, it should be noted that
polluters may face civil proceedings brought by
affected persons.  Section 10 provides that the
Act does not limit or derogate from any civil right
or remedy and compliance with the Act does not
indicate that a common law duty of care has been
satisfied.  Consequently, persons and
corporations holding an authorization or an
emergency authorization may nevertheless be
sued at common law for negligence and nuisance
to recover damages resulting from the pollution
and environmental harm caused by the applicant.
This would also be true in relation to activities
undertaken pursuant to a permit under LUPAA.

If circumstances of ‘urgency’ arise because of
negligence by the applicant, an emergency
authorization may not be granted. It will be
necessary for an applicant to demonstrate that
they have taken all reasonable and practicable
measures to prevent pollution and environmental
harm and that the incident occurred despite such
measures.  Whatever the circumstances, an
applicant will be likely to apply for an
authorization and will do so as soon as possible.

It should be noted that section 33 of EMPCA
places a general obligation upon persons and
corporations to notify the Director of incidents
causing serious or material environmental harm.
This must be done as soon as reasonably
practicable but not later than 24 hours after

becoming aware of the incident.  Section 32
imposes a similar notification requirement upon
those who are ‘responsible’ for Level 1, 2 and 3
Activities.

Clearly, the conduct of persons or corporations
in quickly notifying the Director and instituting
all necessary and reasonable measures to reduce
the extent of pollution and environmental harm,
will be taken into account by the Director when
exercising the discretion to accept or reject
applications for an emergency authorization.

To ensure a successful application for an
emergency authorization, with the resulting
protection from prosecution provided by s.34,
applicants should demonstrate a satisfactory
record of compliance with the requirements of
the Act so as to show that the emergency did not
result from their negligence.  Section 55 provides
a general criminal defence to prosecution under
the Act and will be considered in the next issue
of this Newsletter.  However, for the present, it
should be noted that s55 (3) provides some
understanding of the measures that will be
required on the part of the applicant to establish
a ‘good record’ of compliance.  For example,
the sub-section requires proof that proper
systems and procedures designed to prevent
contravention of the Act were in place and that
the offender actively and effectively promoted
and enforced compliance with the Act.

4  Environmental Improvement Programs (EIPs)

Division 7 of Part 3 of EMPCA provides that the
Board may require an EIP to be prepared and
lodged with it for approval if it is satisfied that
an activity is causing or may cause ‘serious’ or
‘material’ environmental harm or it is not
practicable to comply with the Act.  Holders of
permits under LUPAA may be required to have
an EIP approved in respect of their activities.

EIP’s will contain specific programs approved
by the Board which are designed to achieve
compliance with the Act for a particular activity
by reducing environmental harm or detailing the
transition to a new environmental standard.  They
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specify objectives to be achieved and maintained
and will contain a timetable for compliance with
the Act (not longer than 3 years).

It should be noted that the Act does not provide
a general right to apply for an EIP. Rather, as
mentioned above, an EIP will come into
existence as a result of action taken by the Board
to require one.  However, an EIP may also come
into existence in one other situation.  The Act
provides that an EIP may be ‘deemed’ to have
been approved by the Board as at the date of
commencement of the Act.  This will occur as a
result of the following circumstances.

Under the former Environment Protection Act,
1973, the Minister for Environment and Land
Management could grant exemptions from
compliance with the Act.  It was intended by the
Government that exemptions would not continue
under the new legislation and that industry and
local government should achieve compliance
with the provisions of EMPCA at the date of its
commencement.  This was largely achieved but
there were some exceptions.  Consequently, it
was necessary for the new Act to contain
transitional provisions, the effect of which are
to ‘deem’ an EIP to be approved by the Board
where compliance with the Act was not achieved
and a ministerial exemption was in force at the
date of commencment of Division 7.

The transitional provisions currently apply to a
small number of industrial and municipal
operators in the State.  The conditions attaching
to deemed EIPs will be as provided in the
ministerial exemption.

Section 42 provides that a person does not incur
liability for prosecution in respect of an act or
omission authorised by an EIP or in respect of
which an EIP has been required by the Board.
This protection is similar to that extended to the
holders of emergency authorizations.  Clearly,
where a person or corporation complies with the
requirements of the EIP or the original
ministerial exemption, they will have a defence
to prosecution.  It should be noted however that
EIPs required and approved by the Board are

required by s.38(1)(c) to make provision for
monitoring.  Consequently, it can be expected
that a failure to fulfil monitoring requirements
of the EIP may result in the defence being un-
available.  Furthermore, s 42(2) provides that a
person who contravenes a requirement contained
in an EIP, such as a monitoring requirement, is
guilty of an offence (with strict liability by virtue
of s.57 of the Act).

5  Environment Protection Notices (EPNs)

Part 4 Division 2 of EMPCA provides for the
issue of EPNs.  Under s.44 the Director or a
Council Officer may cause an EPN to be issued
and served on persons where they are satisfied
that in relation to an environmentally relevant
activity:-
(a) environmental harm is being or is likely

to be caused; or
(b) environmental harm has occurred and

remediation of that harm is
required; or

(c) it is necessary to do so in order to give
effect to a State Policy; or

(d) it is desirable to vary the conditions of a
permit issued under LUPAA

The notice is required to specify the grounds on
which it is issued and may require the person to
take measures specified in the notice to prevent,
control, reduce or remediate environmental harm
within a specified period.  The notice may impose
any requirement reasonably required for the
purpose for which the notice was issued
including discontinuance of the activity or the
imposition of conditions upon its continuation.
Once served the requirements of the notice may
be varied.

If an EPN is served on the holder of a permit
under LUPAA its requirements can override the
conditions of the permit.  Section 44(7) expressly
provides that an EPN has effect even if it is
inconsistent with a permit under LUPAA and the
permit has no effect to the extent of the
inconsistency.  It is in this manner that EMPCA
provides for the environmental requirements
imposed by permits to be reviewed, updated and
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thereafter continuously monitored.  Clearly, the
holder of a permit will be obliged to take such
action as is required by the EPN and compliance
with the conditions of the former permit will be
insufficient to avoid prosecution under EMPCA.

Persons served with an EPN must comply with
its requirements failing which they will be guilty
of an offence and liable on summary conviction
to a fine.  If the Director is of the opinion that
the notice affects title to land he may cause it to
registered upon the title to the land.

In the transitional provisions under the Act,
provision is made for various licences and notices
issued under the former Act to have the effect of
EPNs.  They include licences to transport waste;
notices to reduce or eliminate noise and
obligations to rehabilitate land and vegetation.

Unlike the provisions relating to Authorizations
and EIPs, Part 4 Division 2 does not provide
express protection from prosecution for those
who comply with the requirements of an EPN.
This is to be expected in view of the
environmental harm associated with the issue of
such notices.  However, it might be concluded
that a person or corporation issued with an EPN,
who complies with its requirements, could
reasonably expect to avoid prosecution in respect
of the activity which gave rise to the issue of the
notice.

It will be recalled that the Board has a discretion
as to whether it will institute proceedings in

respect of contraventions and offences under the
Act.  In circumstances where the person or
corporation served with an EPN complies fully
with its requirements it might reasonably be
expected that the Board would have no need to
exercise its discretion to institute proceedings.
The same may be said of the other provisions of
EMPCA considered above where defences are
not expressly provided.

6  Conclusion

We have seen that some provisions in EMPCA
expressly provide for defences to prosecution if
there is compliance with the Act.  However, such
provisions are few in number.  Where defences
are not provided, operators should be aware that
the existence of an permit under LUPAA or an
authorization under EMPCA, of itself, provides
no specific protection.  The holder of the relevant
permit or authorization must ensure at all times
that they comply with the conditions attaching
to the permit or authorization and with the
provisions of EMPCA.  It is only in this way that
operators can effectively safeguard their interests
and reduce the likelihood of prosecution.  More
particularly, applicants for emergency
authorizations can only expect to be successful
when they are able to demonstrate a ‘good
record’ of compliance with EMPCA.

For further information contact: Barry Hicks,
University of Tasmania (002) 20 2802

Accounting for Self-Generating and
Regenerating Assets

A discussion paper1  has been published by the
Australian Accounting Research Foundation
(AARF) to promote discussion of issues
including classification, recognition and
measurement of self-generating and regenerating
assets (SGARAs), as part of the “due process”
for formulating an accounting standard.
Accounting guidelines are regarded as important
as these assets “are major contributors to, and

have a significant impact on, the Australian
economy” (p.3).

SGARAs are defined as “non-human-related
living assets”, and comprise mainly forestry and
livestock which are specifically excluded from
the Australian Accounting Standards dealing
with inventory, depreciation and non-current
assets.
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The main recommendations of the authors are:

• “that a valuation method should be adopted
for SGARAs that best estimates the current
market value of the assets” (p.90).  The
issue of whether entry or exit prices should
be used is left unresolved.

• that any changes in current market value
be separated according to whether they
result from physical or price changes.  It
is recommended that changes in value due
to volume or physical changes be
recognised as revenue or expense for the
period, and that increases or decreases in
value due to price changes “be recognised
as a capital maintenance adjustment in an
appropriate reserve” (p.91).

• that sufficient description be provided in
non-financial terms to identify the types,

quantity and quality of SGARAs, the
nature of any externally-imposed
restrictions and the extent to which losses
are insured.

An interesting recommendation in this discussion
paper is that “the accounting profession is
encouraged to seek to play a role in assisting the
development of the increasingly important area
of accountability relating to environmental
accounting” (p.92).   This is a significant
acknowledgment which hopefully indicates
future AARF support for research in this area.

For further information contact: Kathy Gibson,
University of Tasmania (002) 20 2758

Footnotes

1 Roberts, DL, JJ Staunton & LL Hagan (1995)
Accounting for Self-Generating and Regenerating
Assets, Discussion Paper No. 23, Australian Accounting
Research Foundation, May.

Tradeable Emission Permits

The Victorian Environment Protection Authority
(EPA) has issued a discussion paper1  as a basis
for exploring the practical application of
tradeable permit systems to environmental
management in the State.  In this, the EPA
acknowledges that Victoria has reached the
“point of diminishing returns from prescriptive
‘end-of-pipe’ controls which address identifiable
point sources of waste discharges”(p.2) and is
examining performance-oriented instruments to
replace their ‘command-and-control’
approaches.

The discussion paper provides a brief explanation
of the theory upon which pollution permit
systems are based, and considers two methods
of managing a total emissions load; fixed
emission limits systems and tradeable permit
systems.

In a fixed emission limits system “ the
environment protection agency sets individual
emission limits for each licensee.  When added

up, these individual licence amounts make up
the total emissions load set for the pollutant.  The
licensee is required to keep its emissions at or
below its fixed limit”, or penalties will apply.
However, in a tradeable permit system, the EPA
“divides the total emissions limit into discrete
permit amounts.  These permits are them either
auctioned to the highest bidders or allocated to
existing emitters.  Firms can then trade these
permits and thus change their allowable emission
levels”.  If firms emit less than their permits allow
them to, they can sell their surplus permits, and
vice versa.  Penalties can be imposed if firms
exceed the emission limit set by the number of
permits held.

In the paper, the EPA  identifies a number of
conditions necessary for an effective tradeable
permits system to operate.  These include:

• a cap on emissions, capable of being
reduced during the life of the scheme;

• integrated environmental management,
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recognising that most sources emit more
than one pollutant and that most
pollutants contribute to more than one
environmental problem;

• a market which is sufficiently
competitive to generate significant
compliance cost savings;

• a mechanism for trading of permits
between point, diffuse and mobile
sources;

• mechanisms for addressing localised
environmental impacts whilst optimising
the system’s flexibility;

• incentives for innovation to reduce
emissions beyond licensed limits, and

• a regulatory framework capable of
supporting a potentially complex system.

The EPA is still receiving submissions, and it is
expected that a summary of responses will be
produced and distributed.  Following this, they
will decide their position on the issue, and may
implement a trial scheme in Victoria.

The accounting profession may be wise to
proactively consider issues such as classification,
disclosure and valuation of such permits within
general purpose financial reports.

For further information contact: Kathy Gibson,
University of Tasmania (002) 20 2758

Footnotes

1 Government of Victoria (1995) Tradeable Permit
Systems: A Discussion Paper, Publication 447,
Environment Protection Authority, Melbourne, February.

A new section for our Newsletter.  The following papers on issues of environmental
accountability may be of interest to both our business and academic readers:

Published:

The Body Shop Wind Farm - An Analysis of Accountability and Ethics.  Roger Burritt & Glen
Lehman, published in The British Accounting Review, September 1995.

Accounting, Environmental Resource Values, and Non-Market Valuation Techniques for
Environmental Resources: A Review.  Markus Milne, Accounting Auditing and Accountability
Journal, Vol 4, No. 3.

Is the Act Soft on Polluters?  Markus Milne, Terra Nova, Issue 15.

A Review of Environmental Accounting: Issues for Australian Accountants, Corporations and
Regulators.  Public Sector Centre of Excellence, Australian Society of CPAs, 180 Queen Street,
Melbourne.

Unpublished:

Corporate Environmental Policy: A Strategic Financial Management Decision.  Fran Wolf and
Richard Curcio, Youngstown State University, Youngstown OH 44555-3084, Ohio.

Rio Earth Summit 1992 and Accounting ‘Agenda 21’.  Sheikh Rahman, Monash University, Caulfield
East, Vic.

Some Determinants of Social and Environmental Disclosures in New Zealand Companies.  David
Hackston & Markus Milne, University of Otago, Dunedin, New Zealand.

Do Australian Companies Objectively Report Environmental News?  An Analysis of Environmental
Disclosures by Firms Successfully Prosecuted by the Environmental Protection Authority.  Craig
Deegan & Michaela Rankin, University of New England, Armidale, NSW.

Recent Publications
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Noticeboard
ACCOUNTING FORUM: SPECIAL ISSUE NOT TO BE MISSED

The latest issue of Accounting Forum is a special edition on Social and Environmental Accounting.
It has feature articles by Australian and international authors, issues and comments and book reviews.
The feature articles are:

• No Longer at the End of the Pipe, but still a long way from Sustainability: A Look at
Management Accounting for Environment and Sustainable Development in the United States.
Don Stone.

• Recent Environmental Disclosure in Annual Reports of Australian Public and Private Sector
Organisations.  Roger Gibson & James Guthrie.

• Corporate Ethics: An Issue Worthy of Report?  Carol Adams and Clare Roberts.
• A Survey of Australian Accountants’ Attitudes on Environmental Reporting.  Craig Deegan,

Sophie Geddes & John Staunton.
• Accounting Works: A Comparative Review of Contemporary Approaches to Social and Ethical

Accounting.  Simon Zadek & Peter Reynard.
• Accounting for Sustainability: An Exploration of Accounting Needs in the Ecologically

Rational Society.  Barbara Geno.
• Accounting, Accountability and the Environmental Factor.  Brenton Fiedler & Glen Lehman.
• Worrying About Environmental Auditing.  Sonja Gallhofer & Jim Haslam.
• Accountants, Accountability and the “Ozone Regime”.  Roger Burritt.

For information contact Glen Lehman, School of Accounting, University of South Australia,
Adelaide.

ADVANCES IN SOLAR ENERGY

With assistance from the Australian government, 36,000 homes in eastern Indonesia will be supplied
with solar power systems manufactured by Solarex Pty Ltd.  It is estimated that about 200,000
Indonesians, who currently do not have power, will benefit from improved safety and access to
education through radio and television, provided by a clean, safe power source.

Meanwhile, Drs Aihua Wang and Jianhua Zhao, at the University of New South Wales, have broken
a world record in achieving a 21.5 per cent energy efficiency  in thin silicon solar cells.  The
previous record, also set by Australian researchers, was 17 per cent.  The new cell is thinner than a
human hair.

Source:  Insight October 1995.
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Letters to the Editor

Dear Barry

I note with interest your dissertation on liabilities under the Environmental
Management and Pollution Control Act 1994 (EMAPC Act).  It would
appear that the change of extent of liability may not have been fully
appreciated in the transition from the Environment Protection Act 1974
(EP Act) to the EMAPC Act.

Whereas under the EP Act liability was extended to the occupier or person
in charge, the EMAPC Act moves much further down to an employee of
the body corporate with responsibilities in respect of the matters to which
the contravention or alleged contravention relates.

Under the October 1993 draft of the Environmental Management and
Pollution Control Bill, the term was an employee of the body corporate
with management responsibilities.  However this concept no longer
matched the reality of some Tasmanian work places and, as part of a
team reviewing the Bill for the Tasmanian Chamber of Commerce and
Industry, I successfully argued to the law drafters an amendment to the
draft legislation to recognise current approaches to the empowerment of
employees.  A trend emerging within the modern work place is the concept
of teams having full responsibility for their work including legal matters.
The environmental legislation provided the first opportunity to put into
effect such a spreading of the liability umbrella.  The occupational health
and safety legislation will no doubt follow the trend.

The recognition of changes to work place structures is noted in the general
defence of “due diligence” promoted under s55-(3) which extends
from the body corporate to the person or group with the right to
report to the ... employer.

Thus not withstanding the Directors and managers have liabilities under
the EMAPCA, - the more important change is to extend the web of liability
to the employees where they have responsibilities for the matters to which
the contravention relates.

David Campin
ENVIRONMENT MANAGER - TASMANIA
AUSTRALIAN PAPER


