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E D I T O R I A L

This is the second edition of the Newsletter of
the Department of Accounting and Finance’s
Environmental Accountability Research Group.
We were delighted with the response to our first
Newsletter, and much appreciate the letters of
encouragement which we received.

This edition discusses two legal issues which
are particularly topical at present - the grounding
of the Iron Baron on Hebe Reef, and potential
criminal prosecutions of company directors
under recently-introduced Environment
Protection legislation.  A further article provides
a suggested accounting standard for the reporting
of environmental liabilities such as those
resulting from the Iron Baron accident, and
comments are sought on this proposal.

We also have information from two recent
releases in the area of environmental auditing; a
draft Australian Standard, and a Discussion
Paper released by the International Federation
of Accountants.

We again extend a warm invitation to our readers
to contribute to the newsletter, either informally
with suggestions for future articles, or formally
through the provision of information to be
incorporated, either as a feature article or as part
of our “Newsnotes”.  The Newsletter is intended
as a forum for ideas, and we look forward to
receiving feedback from you.

Dr Nasser Spear
Acting Head of Department
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the Protection of the Sea (Civil Liability) Act 1981.
These Acts apply to vessels not less than 24 metres
in length having at least 10 tonnes of oil on board,
either fuel (bunker oil) or cargo.  This legislation
funds the National Plan and was activated by the Iron
Baron disaster.

The Australian Marine Spill Centre in Geelong,
which was set up in 1992 to respond to oil spills
anywhere on the Australian coast, coordinated the
sending of equipment, including storage tanks,
booms and detergent foam.

BHP’s Response and the Issue of Liability

BHP on July 30, through its Chief Executive Graeme
McGregor undertook to pay its share of the clean up
costs from the oil spill.  While BHP did not accept
complete responsibility for the accident it  agreed to
payment commensurate with whatever degree of
responsibility it was deemed to hold.  This would
not be known until a Commonwealth Board of
Marine Inquiry was held, constituted by a Federal,
State or Northern Territory judge and two assessors
under the Navigation (Marine Casualty) Regulations
1990 (Commonwealth) made under the Navigation
Act 1912.  Such an inquiry would be unlikely to report
within six months of the Iron Baron grounding.

Almost immediately the issue of liability in relation
to marine and coastal pollution became a political
one.  Dr Gerry Bates,Tasmanian environmental
lawyer, claimed on July 13 that the Pollution of
Waters by Oil and Noxious Substances Act 1987
(Tasmania) might not apply if the discharge of oil
from the Iron Baron was caused by unintentional
(ie. accidental) damage and all reasonable
precautions were taken after the damage to prevent
or minimise the escape of oil.  In any case, the penalty
for illegal discharge under the Tasmanian legislation
is as low as $100,000.

Nick Egan, Lecturer in Maritime Law, lent support
to Dr Bates’ view, stating that the 1987 Act only
enabled the recovery  from BHP of $150,000 of the
costs involved in the Iron Baron spill plus a $50,000
fine on the shipmaster and a $100,000 fine on BHP

Iron Baron - The Legal Implications of the
Grounding and Oil Spill

The setting

The BHP bulk carrier  Iron Baron was enroute from
Port Kembla to Bell Bay carrying a 26,000 tonne
cargo of manganese ore worth $3.5 million.  The
vessel of 37,500 tonnes struck the Hebe Reef  at the
mouth of the Tamar at 7.45 pm on the night of July
10.  At the time of grounding there was a 40 knot
NW wind blowing with seas of about  four metres
and poor  visibility due  to rain.  The Hebe Reef  has
a light  on  it,  7 metres above sea level, flashing
every two seconds with a visibility of 6 nautical
miles.

The Iron Baron had taken on a pilot from the Port of
Launceston Authority before the grounding.
However, the vessel was under the control of the
shipmaster right up to the time of hitting the Hebe
Reef.  At the point of impact it was 1.5 nautical miles
from its correct line of approach to the mouth of the
Tamar.

On striking the reef the Iron Baron punctured tanks
releasing 300 tonnes of bunker oil; a figure later
amended to 550 tonnes.  Pushed by the strong
northwesterly and an incoming tide the area from
Hebe Reef to Bell Bay was soon covered by oil,
fouling beaches and some of the local seabird
population.

The  Port of Launceston  Authority were  unable to
tackle the spill on the night of  July 10, even though
since October 1991 a State oil pollution contingency
plan had been in place.  However, within two hours
of the Iron Baron striking the  Hebe Reef the National
Plan to Combat Pollution of the Sea by Oil went into
action.

The National Plan

The National Plan is not specifically supported by
legislation.  It is purely an administrative
arrangement.  As a result there is no statutory
obligation under the Plan  which obliges or requires
its resources to be deployed to clean up marine oil
pollution.  There are two Commonwealth Acts, the
Protection of the Sea (Shipping Levy) Act 1981 and
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if BHP proved to be at fault in relation to the
grounding of the vessel.  His comments, reported in
the Sunday Mercury followed the undertaking on
August 4 by Graeme McGregor that BHP would foot
the bill for clean up costs including efforts  to protect
the northern Tasmanian coastline.  BHP were already
indirectly paying workers in the foreshore clean up.

Defects of Existing Marine Pollution Laws

Criticism had already been made of the legal regime
which deals, or fails to deal, with Iron Baron type
disasters.  Nick Egan’s comments on the
shortcomings of the 1987 Tasmanian Act have
already been noted.  In a report written by him for
Levingstons Solicitors of New South Wales and
published in July this year the observation is made
that “Australian legislation does not provide for full
and adequate compensation for all incidents of
pollution”.

The International Convention for the Prevention of
Pollution from Ships 1973/8 (MARPOL) which
covers a variety of pollution from vessels, including
oil, is put into effect by the Commonwealth in the
Protection of the Sea (Prevention of Pollution from
Ships) Act 1983 and in Tasmania by the 1987 Act,
but in this case only dealing with oil and noxious
liquid substances.  The International Convention on
Civil Liability for Oil Pollution Damage 1969 (CLC)
includes crude oil either cargo or bunkers and is put
into effect  by the Protection of the Sea (Civil
Liability) Act 1981.

However the CLC only governs tankers and so the
1981 Commonwealth Act does not cover the Iron
Baron situation as the vessel was a bulk ore carrier.

The responsibility for dealing with marine oil spills
is summarised in the 1992/3 review of the National
Plan published by the Australian Maritime Safety
Authority in its Annual Report 1994.  It notes division
of responsibility for dealing with oil spills governed
by Offshore Constitutional Settlement put into effect
in Tasmania by the Constitutional Powers (Coastal
Waters) Act 1979.  The result is that the States and
the Northern Territory are responsible for
oversighting action for oil spills within three nautical
mile coastal waters and foreshore areas.  Outside the
three mile limit the Commonwealth, through the
Australian Maritime Safety Authority has
responsibility.

The AMSA’s Review of the National Plan

In the 1993 Review of the National Plan to Combat
Pollution of the Sea by Oil the AMSA made some
observations on the current legislative arrangements
to combat marine oil pollution.  It noted the Tasmania
1987 Act had a maximum penalty of $100,000 for
illegal discharge while in Victoria, in comparable
legislation, the penalty was $1 million.  Tasmania
and Western Australia were also cited as States which
took primary responsibility for responding to
pollution incidents in their own waters but relied on
Commonwealth powers if it became necessary to
intervene in a particular incident in State waters. The
1993 AMSA Review identified variable penalties and
a lack of uniform penalties as inconsistencies in
respect to the MARPOL legislation.  It recommended
that all States and the Northern Territory review their
oil pollution legislation to ensure early
implementation of legislation which is consistent
Australia wide with international agreements.

The Review noted that there was no legislative basis
for recovery of clean up costs incurred by the National
Plan except where action was taken in accordance
with the Commonwealth Protection of the Sea
(Powers of Intervention) Act 1981.  In practice, it
was relatively unusual for such rights to be exercised,
and claims for costs had not been subject to dispute.
In not favouring the need to legally require response
to oil spills the Review took account of the proposed
amendment of s37 of the 1987 Tasmania Act to
streamline the decision making process.

The Review concluded that there should be specific
legislation supporting recovery of oil spill clean-up
costs by the National Plan.  This should be developed
alongside the provisions currently existing in the
administrative arrangements of the National Plan.

Conclusion

The  lessons to be gained from the Iron Baron disaster
are no doubt numerous, the technical aspects not the
least.  The legal regime can only deal with maritime
pollution after the event, when the oil comes onto
the beaches and the birds choke and die on it.  The
AMSA has clearly identified legislative gaps that
need to be filled.  The International Maritime
Organisation will be pressed by the AMSA at the
IMO’s London meeting in October for these gaps to
be addressed, including the proof of insurance from
non-tankers and coverage of bunker oil spills by



5

international conventions.  The Tasmanian
Government together with other States needs to
urgently review the coverage of its own legislation
and the security of the cost recovery regime for oil
clean up.

Next time the  owner of a vessel from which the

Two recent publications of interest to accountants,
and particularly auditors, are the Draft Australian/
New Zealand Standard with Guidelines for
Environmental Auditing, issued by Standards
Australia, and a Discussion Paper issued by the
International Federation of Accountants, entitled The
Audit Profession and the Environment.

Draft Standard

This represents an adoption of the International
Standards ISO/CD 14010.2, 14011/1.2  and 14012.2,
and provides “the general principles of
environmental auditing that are applicable to all types
of environmental audits”.  Environmental audit is
defined as a “systematic, documented verification
process of objectively obtaining and evaluating
evidence to determine whether specified
environmental activities, events, conditions,
management systems, or information about these
matters conform with audit criteria, and
communicating the results of this process to the
client”.  This, together with other definitions, criteria,
and identified requirements, indicate a striking
similarity between the processes of environmental
and compliance audits.

However, to comply with the guidelines of this
Standard, further training would be necessary for
most accountants wishing to either lead or participate
in an environmental audit team.  The Standard
requires that formal training should address:

• environmental science and technology;
• technical and environmental aspects of facility

operations;
• relevant requirements of environmental laws,

regulations and related documents;
• environmental management systems and

standards against which audits may be
performed; in addition to

• audit procedures, processes and techniques.

Nevertheless, the “personal attributes and skills”
which are identified as necessary are those which all
accountants, and auditors in particular, possess,
including:

• competence in clearly and fluently expressing
concepts and ideas, orally and in writing;

• interpersonal skills conducive to the effective
and efficient performance of the audit, such
as diplomacy, tact and the ability to listen;

• the ability to maintain independence and
objectivity sufficient to permit the
accomplishment of auditor responsibilities;

• skills of personal organisation necessary to the
effective and efficient performance of the
audit;

• ability to reach sound judgement based on
objective evidence.

It would appear that the accounting profession is
ideally placed, after undergoing a little more training,
to compete successfully in this fast-growing field.

IFAC Discussion Paper

The purpose of this Paper is:

• to generate ideas and views on issues to be
dealt with by the auditing profession with
regard to environmental auditing;

• to gather the views of practitioners on the
implications of environmental issues in
relation to the audit of financial statements;
and

• to promote discussion amongst practitioners
and a wider audience on reporting on
environmental performance and the audit of
such reports.

spill occurs may not be prepared to foot the clean up
bill but vanish into the security of an offshore
shipping registry or false fax number.  Then no one’s
word will be taken at face value.

For further information contact: John Livermore,
University of Tasmania (002) 20 2314

Accountants and Environmental Auditing
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The International Federation of Accountants
expresses the view that “the audit profession can
contribute its expertise and services to business and
society ... as it has the strength, reputation and skills
needed to expand its role and contribute to:

• the development of standards and guidance
needed for audit and review of financial
statements regarding environmental matters;

• arrangements necessary for obtaining audit
evidence that requires the co-operation or use
of the work of other professions and disciplines
in areas outside the normal competence of
financial auditors; and

• the development of standards and guidance
needed to respond to the expectations of
stakeholders for emerging new services”.

The point is made that because environmental audit
is inherently a multi-disciplinary issue, it is unlikely
that one single profession can provide all the
solutions.  Perhaps accountants can, however, be
major contributors?

Comments on the exposure draft are sought by IFAC
prior to 30 September 1995.

For further information contact: Kathy Gibson,
University of Tasmania (002) 202758

Increased penalties and heightened community
expectations are resulting in greater potential costs
to Australian companies which pollute the
environment, either as a side-effect of manufacturing
processes and transport operations or as the result of
an accident such as the recent Iron Baron grounding
on Hebe Reef.

Regulatory and accounting bodies in many developed
countries, such as the UK, USA and Canada, are now
at various stages in the development of accounting
standards to require the reporting of environmental
costs and liabilities.  In Australia, some 95 per cent
of the respondents to a recent survey of 800 practising
accountants indicated that the provision of
environmental liability information in annual reports
would be useful for decision-making purposes.
Strong support was also found for the introduction
of an accounting standard to regulate the provision
and presentation of such information.
As a result of this, the following proposed accounting
standard is provided as a basis for discussion.  Its
purpose is to introduce consistency and comparability
into the reporting of environmental liabilities and
contingent liabilities, in a way which will be equitable
to all reporting entities.  It is an attempt to provide a
proactive solution, and readers are urged to send their
comments, together with suggestions for
improvement.

PROPOSED ACCOUNTING STANDARD
ACCOUNTING FOR ENVIRONMENTAL

AND POTENTIAL ENVIRONMENTAL
LIABILITIES

1. Introduction

The purpose of this standard is:

a. To specify when a potential future expense for
environmental cleanup, decontamination,
remediation or repair is to be accounted for,
either as a liability or a contingent liability;

b. To prescribe the method for accounting for
the above circumstances;

c. To establish criteria for the recognition of a
liability or contingent liability;

d. To require disclosure in the financial report
of information relating to future costs so that
the financial report provides information upon
actual and potential environmental liabilities
which is useful to users for making and
evaluating decisions about the allocation of
scarce resources.

2. Definitions

Liability:  A liability is a future sacrifice of
economic benefits that the reporting entity is
presently obliged to make to other entities as a result
of past transactions or other past events.

Environmental Liabilities - A Proposed
Accounting Standard
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Contingent liability:  A contingent liability is an
existing condition, situation, or set of circumstances
involving uncertainty as to possible loss to a reporting
entity that will ultimately be resolved when one or
more future events occur or fail to occur.

Environmental costs: An environmental cost is a
cost incurred for restitution, cleaning,
decontaminating, remediating, repairing, or
otherwise making good any pollution, contamination
or damage caused by the reporting entity to land,
water, air, vegetation and wildlife as a result of, or
in connection with, its activities and/or the activities
of its agents.

Environmental exposure: An environmental
exposure is an event which may result in the
incurrence of environmental costs.

Hazardous waste: Hazardous waste is those
substances produced as a result of the operations of
a reporting entity which:

a. result in short-term deleterious effects such as
acute toxicity by ingestion, inhalation or skin
absorption, corrosivity or the risk of fire or
explosion; or

b. produce long-term environmental effects
including chronic toxicity upon repeated
exposure, carcinogenicity, resistance to
detoxification processes such as
biodegradation, the potential to pollute
underground or surface waters or aesthetically
objectionable properties such as offensive
smells.

Pollution:  Pollution is a physical, biological or
chemical change which is detrimental to the
beneficial uses of any segment of the environment.

3. Accounting Standard

Liabilities

1. All liabilities for environmental costs are to
be accrued in full at the time the liability is
incurred, and all material amounts are to be
separately itemised in a note to the accounts.
Liabilities which are common to a number of
similar transactions, or which relate to a single
geographical site, may be reported as an
aggregate amount, unless to do so would not

reveal the full extent of the financial
obligation.

Contingent Liabilities

2. All contingent liabilities for environmental
costs are to be accrued in the financial
statements where it is probable that a future
event will confirm a loss which can be
estimated with reasonable accuracy at the
balance date.

3. A material contingent liability not accrued
under Paragraph 2 above is to be disclosed
except where the possibility of loss is remote.

4. In respect of each contingency which is
required to be disclosed under Paragraphs 2
and 3 above, the following information is to
be provided by way of notes to the accounts:

a. the nature of the contingent liability;
b. the uncertainties which are expected to

affect the ultimate outcome; and
c. an estimate of the expected financial

effect, or a statement that it is not
practicable to provide such an estimate,
giving reasons for the impracticability.

5. Where there is disclosure of an estimate of
the financial effect of a contingent liability,
the amount disclosed is to be the potential full
financial effect reduced by:

a. any amounts accrued; and
b. the amounts of any components where

the possibility of loss is remote.

The net amount only need be disclosed.

6. The estimate of the financial effect is to be
disclosed before taking account of taxation,
and the taxation effects of a contingent liability
crystallising are to be disclosed where
necessary for a proper understanding of the
financial position.

7. In the case of both a liability and a contingent
liability, any anticipated insurance recovery,
government assistance, or any other
anticipated compensation is to be disclosed
separately.  Anticipated recoveries may not be
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deducted from anticipated losses to report only
the net effect.

Environmental Exposure

8. If it appears probable that an environmental
exposure has resulted in a liability or
impairment of an asset, and the amount of loss
can be reasonably estimated, the loss is to be
accrued by a charge to income, showing a
corresponding liability in the balance sheet.
If the loss amount can not be accurately
measured, the best cost estimate is to be
recorded, or, if there is no best estimate, the
minimum loss is to be recorded.

9. If, following an environmental exposure, the
loss is not assessed to be probable, or if no
reasonable cost estimate can be calculated, the
environmental exposure is to be disclosed in
the footnotes to the financial statements.  Such
disclosure is to describe the environmental
exposure, including an estimate, or range of
estimates, of the possible cost.  If no
reasonable estimate can be made, this is to be
stated.

Hazardous Waste

10. If a production process generates hazardous
wastes that must eventually be remediated, a
reserve is to be accrued as units are produced

to reflect, in current earnings, expected
cleanup costs.

11. Responsibility for hazardous waste arising
from activities of the reporting entity which
are not part of the production process are to
be reported as liabilities or contingent
liabilities as appropriate under the terms of
this standard.

Future Capital Expenditure

12. If a reporting entity expects to be required to
commit funds for significant capital
expenditures to maintain current operations in
response to an anticipated or foreshadowed
change in environmental law, this is to be
disclosed in the footnotes to the financial
statements.  Such disclosure is to include an
estimate, or range of estimates, of the possible
commitment.  If no reasonable estimate can
be made, this is to be stated.

The notes to the accounts are also to include a
summary of the major pollution control problems
endemic to the industries in which the reporting entity
operates, the goals of these industries in pollution
abatement, and a comparison of the performance of
the reporting entity with industry standards.

For further information contact: Kathy Gibson,
University of Tasmania (002) 20 2758

NewsnNewsnoteote:

Criminal Liability of Company Directors
and Managers under the Environmental
Management and Pollution Control Act,

1994 (Tas)
A Board of Environmental Management and
Pollution Control [the Board] is established under
the Act. The functions of the Board are to administer
and enforce the provisions of the Act and it will have
the power to prosecute persons and corporations in
respect of contraventions and offences.

The Department of Environment and Land
Management [the Department] and the Minister for
Environment and Land Management are assigned
overall responsibility for administration of the Act.

The Environmental Management and Pollution
Control Act 1994 will come into full operation in
Tasmania later this year. At present, only those
provisions of the Act dealing with approval of
Environmental Improvement Programmes and
Ozone Protection are in operation. The Act creates
many ‘offences’ that result from contravention with
consequent criminal liability for persons and
companies found guilty by the court. Penal sanctions
consisting of fines and imprisonment may be
imposed.
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In its 1993-94 Annual Report the Department spoke
of the transition from the former legislation to the
new Act and noted that it would develop a
‘Prosecution Policy’ to ensure a more consistent and
structured approach to enforcement of environmental
legislation in this state. Such policies have been
developed by the environmental authorities in NSW
and Victoria. The Department commented that the
new Act contains a much wider range of enforcement
tools than the prior legislation and consequently it
would face the challenge of ‘developing expertise to
use these tools in the optimum manner to achieve
the best environmental outcomes’.

Turning to the criminal provisions of the Act that
may affect companies and their officers, s.60(1)
provides that where a body corporate commits an
offence (the principal offence) its officers are deemed
to be guilty of an offence (the secondary offence)
and are liable to the same penalty (fines and
imprisonment) as may be imposed for the principal
offence as if it were committed by a natural person.
Companies of course come within the definition of a
‘body corporate’. Section 60(1) is a deeming
provision. Once it has been established by the Board
to the satisfaction of the Court, that the company has
committed an offence, automatically the officer is
guilty of an offence, subject to the General Criminal
Defence provided by section 55. This defence was
considered in the writer’s article in Vol 1 No1 of the
Newsletter and will be further considered in a
subsequent issue.

Sub-section s.60(2) mitigates the severity of s.60(1)
by providing that the officer deemed to have
committed an offence by the operation of s.60(1),
may not be imprisoned for the secondary offence.
However, the legal position of officers is made worse
by the fact that s.60(4) allows them to be prosecuted
and convicted whether or not the body corporate has
been prosecuted or convicted for the principal
offence.

Not surprisingly, these provisions which impose
criminal liability upon officers, will be the cause of
concern for those involved in the management and
governance of companies in this state. This is
particularly so, when it is considered that the
definition of ‘officer’ in the Act includes ‘employees
with responsibilities in respect of matters to which a
contravention or alleged contravention relates’. It
is not only directors, managing directors or principal
executive officers that may be prosecuted under the
Act. Managers of a company’s industrial operations

that are environmentally sensitive, may also face
prosecution in certain circumstances when it is their
acts and omissions which result in pollution and
environmental harm. For example, managers may
fail to adhere strictly to the systems and procedures
that have been put in place by the company to avoid
pollution and environmental harm. In such
circumstances, the Board may consider it appropriate
to prosecute the manager concerned, especially if the
company has done all that could be expected in the
circumstances, including adequate monitoring of its
staff.

It might be asked of the legislature, why it was
necessary to expose directors and managers to
criminal liability for the acts and omissions of their
companies when in many cases pollution and
environmental harm are not intended or foreseen.
Unfortunately, the trend of environmental legislation
in this country and overseas has been to impose
personal liability upon corporate officers and
managers. The reasons advanced for this
development have been that directors and managers
have direct responsibility for the company’s activities
and if they are made personally liable for
environmental harm caused by their company and
its agents, with the prospect of penal sanctions, they
will be more likely to ensure the development and
implementation of appropriate risk management
strategies and practices to reduce and possibly
eliminate the risk of environmental harm.

Whether this legislative policy is appropriate and fair
in all the circumstances is the subject of much debate,
but for the present, there is little likelihood of its
reversal. Consequently, directors and managers of
companies must acquaint themselves with the nature
and extent of their potential criminal liability and
the available means to reduce their exposure to
prosecution and penal sanctions.

General Offences under the Act are created in Part
4. Of special importance are the offences created by
sections 50 and 51 relating to serious environmental
harm and material environmental harm. There is also
section 53 which creates the offence of causing an
environmental nuisance.

Separate offences are created in other sections of the
Act and these are to be distinguished from the
offences contained in Part 4. Such offences include,
failure to undertake an Environmental Audit as
required by the Board; failure to notify incidents
causing environmental harm; contravention of the
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requirements of an Environmental Improvement
Programme approved by the Board; contravention
of the requirements of an Environmental Protection
Notice issued by the Board; sale and purchase of
controlled substances (containing CFC’s); and,
failure to comply with the requirements of an
Authorisation issued by the Director of
Environmental Management in respect of the use of
CFC’s.

When an environmental incident occurs, it may result
in companies, their officers and managers
committing many offences both under Part 4 and
other relevant sections, all arising out of the same
facts and circumstances. For example a company may
cause environmental harm or an environmental
nuisance under sections 50, 51 or 53 and at the same
time contravene the requirements of its approved
Environmental Improvement Programme. For
example it may fail to prevent toxic waste from
escaping into a natural water course. In NSW the
Court of Criminal Appeal has recently held that in
such situations the prosecution must elect which
offence will be prosecuted as the offender may not
be prosecuted more than once where the same facts
are sufficient to prove each offence. The Court upheld
the application of the criminal law rule against
‘double jeopardy’ in such situations.

The Act follows the general pattern of other
regulatory legislation. That is to say, it provides for
‘contravention’ of the Act where a person or body
corporate does an act or thing that is forbidden; does
not do an act or thing that is required or directed to
be done; or, otherwise contravenes the Act. Certain
contraventions of the Act are stated in relevant
sections to constitute an ‘offence’ with consequent
criminal liability for the guilty party. The Act imposes
‘penalties’ for contraventions and offences which are
designed to punish and deter contravention. Two
forms of penalty are imposed by the Act namely,
pecuniary penalties or ‘fines’, and ‘imprisonment’
in the case of natural persons. Those found guilty of
an offence or offences are punishable on conviction
by imposition of the prescribed penalty which is
generally stated in the section that has been
contravened.

Many criminal offences under the Act may be dealt
with summarily before a magistrate or judge
exercising summary jurisdiction. However, offences
against sections 50 and 51 are ‘indictable offences’.
They are to be tried by judge and jury unless the
defendant and prosecutor consent to dispense with

jury trial and the court is of the opinion that it is
appropriate for the matter be disposed of summarily.

Many of the offences created by the Act are offences
of ‘strict liability’ . That is to say, it is unnecessary
for the prosecution to prove that the offender intended
to commit the offence or that some other required
state of mind existed at the relevant time. It is
sufficient for the Board to prove the acts, omissions
or other circumstances that constitute the ‘offence’.
The Act goes so far as to provide in section 57, that
proof of intention or other state of mind is
unnecessary to establish the commission of an
offence unless the relevant section creating the
offence requires it. Examples of offences of strict
liability contained in the Act include contravention
of the provisions of an Environmental Improvement
Program or an Environmental Protection Notice. The
Board would be required to prove only that the
relevant conditions were contravened. The question
of intention or even negligence would not arise once
the material facts were proven by the Board to the
satisfaction of the court.

The criminal law allows certain defences to crimes
of strict liability including the defence of honest and
reasonable mistake. An example of such a defence
might be a claim by an offender that they were
unaware of the environmental harm that could result
from their activities. However, the courts have
generally restricted the availability of this defence
in other states including NSW.

Sections 50(1), 51(1) and 53(1) require proof of
intention as follows:

50(1) A person who causes serious environmental
harm by polluting the environment intentionally or
recklessly and with the knowledge that serious
environmental harm will or might result is guilty of
an offence

Penalty: in the case of-

(a) a body corporate, a fine not exceeding 10 000
penalty units [$1,000,000]

(b) a natural person, a fine not exceeding 2 500
penalty units [$250,000] or
imprisonment for a term not exceeding 4 years,
or both.

51(1) A person who causes material environmental
harm by polluting the environment intentionally or
recklessly and with the knowledge that material
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environmental harm will or might result is guilty of
an offence

Penalty: in the case of-

(a) a body corporate, a fine not exceeding 10 000
penalty units [$250,000]

(b) a natural person, a fine not exceeding 2 500
penalty units [$120,000] or
imprisonment for a term not exceeding 4 years,
or both.

53(1) A person who wilfully and unlawfully causes
an environmental nuisance is guilty of an offence.

Penalty: Fine not exceeding 300 penalty units
[$30,000].

The requirement for the prosecution to prove
intention or other state of mind in the above sections
is indicated by the words, ‘intentionally’, ’recklessly’,
‘with knowledge’ and ‘wilfully’ . In the case of ss50(1)
and 51(1) there is a dual requirement. Firstly, the
prosecution must establish that the harm was caused
intentionally or recklessly and secondly, that the
offender had knowledge that the relevant harm would
or might result. This may be a difficult burden for
the prosecution to discharge in certain cases. Notably,
section 53(1) does not impose this dual requirement
on the prosecution.

If the prosecution is unable to prove intention or the
required state of mind as required by ss 50(1) and
51(1), ss50(2) and 51(2) provide for strict liability
provided the prosecution can prove that the offender
‘caused’ serious or material environmental harm.
Section 6 is a deeming provision and assists the
prosecution by providing that occupiers or persons
in charge of a place or vehicle at or from which a
pollutant escapes or is discharged, emitted or
deposited are taken to have polluted the environment
with the pollutant. Fines may be imposed for offences
under ss50(2) and 51(2) . They are substantially less
than the fines which can be imposed in respect of
intentional contraventions and individuals do not face
imprisonment.

As mentioned above, when companies commit an
offence, liability is automatically imposed upon their
officers and responsible employees. Consequently,
if companies are found to have committed offences
under sections 50, 51 and 53, officers and employees
may be prosecuted for a secondary offence and fined.

Such fines are at the lower level that may be imposed
when the offence is committed by an individual. They
may not be imprisoned for deemed offences.
However, officers and employees who knowingly
promote or acquiesce in the commission of an offence
by their company under the Act by the company, are
guilty of a separate offence and may be prosecuted.

The task of establishing ‘intention’, ‘recklessness’
and ‘wilful’  conduct on the part of companies as
required by sections 50, 51 and 53 has been made
easier for the prosecution by the insertion of section
58. This section provides that the conduct and state
of mind of officers, employees or agents of
companies acting within the scope of their authority
will be imputed to the company. It will be a matter
of law and fact as to whether persons are found to be
acting within the scope of their authority. Questions
have arisen in cases decided in other States as to
whether companies might be liable in certain
circumstances for the actions of independent
contractors retained by them. In some cases more
recently decided in New South Wales, companies
have been made liable for the acts and omissions of
such persons where the company exercised or
purported to exercise control over the manner of
undertaking the work that resulted in environmental
harm.

Should the prosecution in proceedings for an offence
under section 51 be unable to prove ‘serious
environmental harm’, under s.52 it is possible for
the court to convict the company or officer of the
lesser offence of causing ‘material environmental
harm’ under s.51. Likewise in the case of a
prosecution for ‘material environmental harm’, if this
cannot be proved, the court can convict the company
of the lesser offence of causing an ‘environmental
nuisance’ under s.53.

Section 54 provides for ‘continuing offences’ and
applies in two situations. The first is where a
company has been served with notice of an alleged
offence and the act or omission which constituted
the offence continues. The second situation is where
the company has been convicted of the offence and
the act or omission continues. In either case the
company may be liable to an additional penalty for
each day the act or omission continues. The
maximum penalty is an amount equal to one-fifth of
the maximum penalty prescribed for the offence.
Officers and employees of a company may be
exposed to such penalties subject to the nature of the
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offence, the measure of environmental harm and their
own involvement in the circumstances giving rise to
the offence.

While on the one hand, the difficulty for the
prosecution in establishing the commission of a
criminal offence under the Act has been alleviated
to a considerable extent by the provisions of the Act
mentioned above, it will still be necessary for the
prosecution to prove the commission of an
offence by reference to the criminal standard of
proof. That is to say, the prosecution will be
required to prove to the court beyond reasonable
doubt that the offence has been committed by
the accused. In cases tried on indictment before
a judge and jury this will be a more onerous
requirement.

The likelihood of directors and employees being
imprisoned as a result of an offence under
environmental legislation may, until now, have
appeared to be quite remote. However, recently
in Western Australia the managing director of a
company in that State was gaoled for 12 weeks
for ordering the discharge of toxic waste into a
storm water drain.

This was the first time that a director in this
country has been gaoled for contravention of
State environmental legislation. The magistrate
who heard the case noted in his decision, “the

environment is public property to be enjoyed and
used with respect by all. To save a few dollars
[the managing director] seriously harmed a part
of the environment and deliberately did so.” The
managing director was gaoled partly because, as
an unemployed person, he was unable to pay the
fine. But the magistrate also indicated that
gaoling was necessary to reflect the community’s
disapproval of the director’s conduct.

The issue of whether directors and employees
of companies in this state may face prosecution
under the new legislation will largely depend
upon the ‘Prosecution Policy’ that is developed
and implemented by the Department. In its 1993/
94 Annual Report, the Department noted that
there were no prosecutions under the former Act
during that year. This should not be interpreted
as an indicator of the future direction of the
Department’s prosecution policy. Indeed, there
are increasing political pressures in the
community that may demand a tougher stance
by Government in response to pollution and
environmental harm. Companies, their officers
and employees should be mindful of these
developments.

For further information contact: Barry Hicks,
University of Tasmania (002) 20 2802

Newsnote

Five draft International Standards have been
 issued on Environmental Management Systems and
Auditing as a result of recent International Standards
Organisation meetings in Oslo.  Australia chairs the

Environmental Labelling sub-committee, and Standards
Australia reports that the work of this committee may

be considered for use by our Trade Practices
Commission in a proposed revision to its

Guide to Green Marketing.


