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Consultation Secretariat
Family Law and Legal Assistance Division
Attorney-General’s Department
Robert Garran Offices
National Circuit 
Barton  ACT  2600
consultation@ag.gov.au 

12th January 2005

Dear Secretariat,

Please accept this response from members of the Conflict Management Research Group’s Children and Families in Transition project, a joint University of South Australia and Centacare research venture, to the discussion paper, A New Approach to the Family Law System: Implementation of Reforms, released by the Attorney General on November 10 2004. 

This submission addresses the specific questions within the discussion paper as well as providing information about the needs of children and parents after separation, with a particular focus on children.
Yours faithfully,
Associate Professor Dale Bagshaw

Director, Conflict Management Research Group

Hawke Research Institute for Sustainable Societies

University of South Australia

On behalf of others in the Children and Families in Transition Research Team:

Dr Alan Campbell

Jeannette Fiegehen
Amanda Shea Hart

Dr Elspeth McInnes

Karolyne Quinn

About the Children and Families in Transition project:

The Children and Families in Transition project has arisen as a direct response to the lack of services that address the needs of children who are experiencing the separation and divorce of their parents or caregivers. It also acknowledges that there are even fewer services designed for special needs children, such as those from rural and remote areas, of migrant, refugee and non-English speaking backgrounds, of same-sex parents and Indigenous children (Australian Law Reform Commission & Human Rights and Equal Opportunity Commission, 1997; Bagshaw & Chung 2001; Bagshaw, Chung, Couch, Lilburn & Wadham, 2000; McIntosh, 2000). It also stems from the observation of researchers that children’s voices are absent and their interests are relatively marginalised in family law processes during separation and divorce. 
Effects of separation and divorce on children: the significance of high conflict

Family law reform in Australia supports a vision of co-operative parenting where both parents continue to have relationships with their children. Divorce affects one in five children during their childhood years (Sheehan & Fehlberg 2000). Family breakdown from defacto relationships is increasing and there are considerable adjustments for all family members in the reorganization of the family post–separation. A comprehensive review of the research and literature on the effects of separation and divorce on children’s wellbeing shows that there is considerable variation in the social, emotional and economic factors that impact upon this process of adjustment of all family members.

Early research from the 1970’s developed a typology of children of divorce being seriously affected by the act of divorce. A meta analysis conducted by Amato and Keith (1991) and extended by Amato (1993) investigated the effect size of particular categories of outcomes for children of divorce. The findings were that while some children showed difficulties in their adjustment, by and large the difference was minimal in children’s behaviours, social and psychological adjustment, self esteem, peer relationships and academic achievement, when compared with children from intact families. Amato (1993) concluded that a reduction in the level of conflict to which the children were exposed may improve children’s adjustment. 

There has been consistent research evidence from the 1980’s onwards that indicates children are at risk of poor adjustment from exposure to direct and indirect interparental conflict (Tschann, Johnston, Kline & Wallerstein 1990; Kelly 1993). This is now widely accepted as one of the most significant variables affecting children’s adjustment to family breakdown. It is now increasingly recognised that the quality of parent child relationships prior to separation is also a significant factor, with children from secure relationships functioning much better post separation than children from previously troubled relationships (Kelly 2001). There is sufficient research evidence to support the need for service providers to stop generalizing the needs of children and adults post separation and to individualise the needs and therefore the types of interventions provided.

‘Loving’ parents

The capacity of fathers who have perpetrated domestic violence to be ‘loving’ parents has been questioned by groundbreaking research conducted in the United Kingdom. Harne (2003) investigated parenting qualities of violent fathers and found that where violent fathers were involved in caring for their children they were more likely to abuse their children. Rather than providing the children with ‘unconditional love’ the fathers studied portrayed their children as possessions from whom the fathers expected compliance and unconditional love. Children’s needs were rarely given priority over their own needs and in some cases there was ongoing deliberate cruelty. This finding raises serious questions about the ideology in the jurisdiction of family law that assumes that all children need both parents in their lives following separation. This  indicates a requirement to differentiate, within the Family Court and in community services, the population of children exposed to domestic violence from those not exposed to violence in order to reach agreements or have court orders put in place that meet the need of these children to be protection from harm (Shea Hart 2004).

Subsequent aims of the Children and Families in Transition project: 
The Children and Families in Transition project will research the experiences and special service needs of separated families and their children in order to develop early intervention strategies to promote positive, cooperative parenting. We aim to:

· research and evaluate the effectiveness of current models, practices and trends in service provision and approaches to intervention with children and families who are experiencing separation and divorce

· identify service providers’ perceptions of the needs of children and families who are experiencing separation and divorce

· identify children’s, parents’, grandparents’ and care-providers’ perceptions of the needs of children and families who are experiencing separation and divorce
· establish a new Centacare children and families in transition service
· develop and pilot a ‘best practice’ child-centred model of service provision to be promoted nationally

It is expected that this model will incorporate practice that is child-centred, whereby the safety, interests and wellbeing of children are kept central in service provision during the process of separation.
Addressing specific questions:  

Page 3: What are the support services needed by families going through separation?

· Drug and alcohol services 

· Mental health services 

· Services for parents recovering from living with violence and abuse

· Services for parents who use violence and abuse in their family relationships
· Services for children recovering from living with violence and abuse

· Services for parents and children who are living with continuing post-separation violence and abuse due to unsafe court orders or agreements.

· Education, conflict resolution and communication skills programs to assist parents to develop positive strategies to assist their ongoing post-separation relationship

· Parenting skills programs to assist carers who have poor or no parenting skills 

Apart from doctors, child care centres, lawyers and schools, who else in the community can help refer separating parents to Family Relationship Centres?

As the discussion paper stands, the Family Relationships Centres seemingly have an agenda towards the promotion of fathers’ rights and the interests of men. If this remains a focus of the FRCs, and the safety of women and children is ignored or threatened, the credibility of these centres will be compromised. Referral will not be an issue because the Family Relationship Centres will not have the sanction of service providers who work with the daily experiences of women and children living with violence and abuse.  

Only if the FRCs can transcend the ideological stance put forward in the discussion paper and function from a position of ‘safety first’ will referrals occur. Then, and only then, referrals may also come from social work and human service agencies, clergy, community health centres, specialised women’s and children’s services, police, family members and others who have been helped by the staff in the FRCs.  

Page 4: What other ways could be used to encourage parents to develop parenting plans as the basis for their parenting arrangements after separation?
In recent years there has been growing awareness about the importance of including children in decisions that directly impact upon them (McIntosh 1997; Campbell 2002; Shea Hart 2003). Australia is a signatory nation to UNCROC and as such should be actively supporting the rights of children to have a voice in important decisions that affect their lives. Post separation parenting arrangements are highly important to the children concerned. A child focussed and child inclusive approach in the development of parenting plans needs to be adopted. In this way the actual needs and interests of each individual child can be identified and incorporated into an informed decision making process by the parents. For this to be an effective process practitioners assisting parents and children in the development of parenting plans will need specialised training in a flexible model of child inclusive practice that can be adapted to the circumstances of each case. 

 However parenting plans on their own will not be enough for many families.  Parents will also need assistance to handle the many changes that occur at this time of transition, for example counselling to deal with grief and loss issues, education about the special needs and interests of their children, access to legal advice to ensure that they are aware of their legal entitlements and so forth. Where there has been domestic violence and/or child abuse (the two are often linked) parenting plans will not suffice.  Effective plans can only be developed by parents who are competent to make decisions, are able to put the best interests of their children at the centre and who are not frightened or intimidated by the other.

Page 6: Have you any comments on the proposed information, advice and dispute resolution services by the Family Relationship Centres?
First and foremost, each child’s circumstances are unique and cannot possibly fit neatly into a prescriptive contact arrangement that works from the basis of shared arrangements and equal input of each parent. This is both naive and unrealistic. Furthermore, women who are unable to provide quantitative evidence of violence or abuse will be placed, along with their children, in unsafe situations. 

Again safety for all parties must be the priority and measures taken to ensure this happens should be based on the plethora of research available. Only then will it become apparent that, rather than prioritising particular models of child division, FRCs need to support parents to make safe, realistic and workable arrangements for their children. This includes finding appropriate ways for children’s voices to be heard and acknowledging and meeting the expressed needs and interests of children, in particular those who express a desire not to have contact with parents who are violent or abusive towards them.

What are the priority services they should be providing?

Priority should be given to the safety of all parties at every juncture of the process of service delivery. Measures need to be in place, beyond initial screening, to ensure this.  Other priorities include:

· giving voice to children in this process; actively seeking out child inclusion in the decisions that will continue to affect their lives

· awareness of individual and differing needs and flexibility in working with varying circumstances ie factors such as housing arrangements, travelling time, childcare arrangements, financial situations will vary

· the inclusion of workers from culturally diverse backgrounds and access to interpreters for people of non-English speaking or migrant backgrounds

· the inclusion of indigenous workers to ensure culturally relevant services are provided to indigenous families

· access to affordable legal information and advice

· access to education programs for each parent and for children, including parenting programs, education programs for children to assist them to understand what is happening in the divorce process and so forth

· access to separate group-work programs for fathers, for mothers and for children to assist them to deal with issues arising from the separation process and to enable them to seek support from others in similar situations

· provision of accurate and affordable financial/income support information - these centres will be less effective if the financial needs of parents are not addressed, particularly if shared parenting and contact is a priority

· an awareness and promotion of existing services that provide inexpensive or free counselling such as Community Health Centres/Services, given that only 3 hours of counselling/consultation will be free

· the provision of special services for parents and children who have been subjected to violence and for parents who have perpetrated violence. This population needs to be prioritised, not excluded. There is growing awareness that domestic violence and or child abuse are not uncommon problems in the population of separated families (Sheehan & Smyth, 2000). This means this population in need of special and timely assistance is not likely to diminish. Their needs and the assistance offered must be differentiated from the population of separated families where violence is not an issue (Shea Hart, 2004)
Page 6: What training needs to be provided to help parenting advisers identify violence and child abuse?
Research shows that men who could be identified as perpetrators of domestic violence sought relationship counselling rather than domestic violence services (Bagshaw et al, 2000). These men perceived their violence as part of a ‘relationship problem’, and were motivated to change in an effort to better their lives and to preserve or improve their relationship (Bagshaw et al, 2000). Given this and that the Family Relationships Centres will be geared towards active participation by both parents in parenting plans and joint sessions, it is imperative that parenting advisers are fully trained and versed in the dynamics of domestic and family violence and abuse. This training should also focus on the welfare of children and the effects of witnessing violence on children. 

Training that involves awareness raising and skills development as well as updating on newly emerging information on the complex issues of domestic violence needs to be mandatory for all professionals involved in the area of family law (Jaffe, Lemon & Poisson 2003). In order to undertake risk assessments, staff will need to be skilled in identifying the manifest subtleties that are inherent in the lives of adults and children living with violence (Bagshaw, 2003). This will include being aware of the multiple ways violence and abuse can be present in relationships, including physical, emotional, social , sexual, financial and spiritual. The basis of this training will need to be around gender awareness and the ways in which men and women experience violence differently. Women are more likely to be killed or seriously injured and to develop health problems from living with men’s violence. This is essential for safety planning, determining whether to proceed with dispute resolution interventions and to make appropriate referrals. Without this training it is not possible to provide sensitive, informed responses in the management of these cases. This means overlooking the special needs of adult and child victims of violence and abuse in the quest to promote children’s ongoing relationships with both parents.

There is no evidence to support men’s claims that women are equally violent. An extensive review of international research findings has highlighted that women are likely to minimise reports of men’s violence and men are likely to exaggerate reports of women’s violence. Women are more likely to use violence as a form of self defence and men seldom experience the levels of fear and intimidation that women experience (Bagshaw & Chung, 2000a; 2000b). Research also demonstrates that women find it difficult to report violence to others and to leave violent situations, and the risk of violence from their partner increases at the time of separation and divorce (Bagshaw et al, 2000).

Within all this there is the child and the impact of violence on the child’s development and physical and emotional health needs to be taken into consideration (Bagshaw & Chung, 2001). Parenting advisers will need to have knowledge of the impact of grief, loss and trauma on children and the effect this has on a child’s behaviour, education, social abilities, health and general wellbeing (Bagshaw, 1998). Parenting advisers will need to be skilled in bringing forth the voices of children who traditionally have been silenced, or disempowered. They will need professional training for this, as well as for mandatory reporting, and will require ongoing professional development. 

It is most concerning that parenting advisers may be working from a screening premise which assumes that allegations of abuse made by women in the context of family law conflict are false. Research shows that women and children rarely make false allegations of abuse, and are even less likely to do so in a legal context (Parkinson, 1990; Brown et al, 2001; Kaye, Stubbs & Tolmie, 2003). The fact that the discussion paper raises the notion of punitive responses as a measure to deter such allegations is extremely problematic. It demonstrates a lack of knowledge of copious research studies which demonstrate that domestic violence is hard to detect, and an ill-informed and biased understanding of the dynamics inherent in domestic violence. Furthermore, it will inhibit the process of identifying violence and abuse in families, and may be used as a tool of abuse against family member/s. Of grave concern is that it leaves the way open for children to become pawns in a process whereby perpetrators of abuse use allegations made by the victim (which are notoriously hard to prove) to further intimidate and control family members, and may effectively silence victims who are fearful of the possible consequence of making allegations where there is no tangible evidence.

This aspect of the proposed FRCs must be addressed; service delivery and training need to focus on identifying and responding appropriately to the existence of violence and abuse based on the findings of the substantial research studies undertaken by the Partnerships Against Domestic Violence and others. 

Page 7: Are there other things the parenting adviser could do when agreements break down?

Part of the parenting advisers training would need to ensure competence in offering a professional family mediation service, which includes an ability to screen for violence and to assess whether or not mediation is the appropriate process to use.  Mediation assumes that people are competent to negotiate for themselves and where there is fear and intimidation this is not possible unless special measures are put in place.  Professional family mediators are trained to detect violence and to assess whether or not using special strategies, such as involving advocates or shuttle mediation, will ensure fair and safe outcomes.

Changes occur within parenting plan arrangements and in general understandings of the separation process. It is naïve to think that initial agreements will be solidified at the time of preparation. The parenting adviser must encourage the development of plans which are flexible so that changes can be made where necessary. They therefore need to be skilled in negotiating flexible and changeable, but manageable plans and conditions. 

The parenting adviser needs to be aware that screening for high level conflict, violence and abuse is not a one-off activity - it needs to be continual and ongoing. If or when agreements break down, the safety of children and adults needs to be reassessed.  

Furthermore, parenting advisers should not persist with processes or with agreements which require adults or children to be exposed to violence or abuse or to otherwise place their safety at risk.

Page 8: What is the most effective way of supporting pre-marriage education?
This might be achieved through programs in schools that would need to include information and education around issues of gender and the nature of abusive and controlling relationships (how to identify the signs). Young people need to be able to recognise that many seemingly ‘romantic’ relationships involve high levels of controlling behaviour which can be an indication of future abusive behaviour.  In our domestic violence study most of the participants described their early relationship as ‘romantic’, with constant attention and surveillance from their partner being confused with ‘love’ (Bagshaw et al, 2000a). 

There also needs to be pre-marriage education programs which offer conflict resolution training, including effective communication skills, and information about parenting, managing finances etc, These programs should assist couples to explore the advantages and disadvantages of prenuptial agreements, not as pre-empting separation, but as putting to plan an educated and informed outline of marital arrangements that take into consideration all aspects of family life, including children and separation. 
What services are needed to help prevent family separation?
Communication breakdown, violence and abuse, including substance abuse, are the most common reasons given for divorce (Wolcott & Hughes, 1999). Services should therefore focus on building communication, conflict resolution and relationship skills; recognising, challenging and changing violent behaviour; and on strategies for preventing or reducing substance abuse and addictive behaviours (eg alcoholism, internet pornography, gambling). Having said this, separation should not be prevented or made difficult if one party wants it, particularly where domestic or family violence is present, or where there is child abuse. 

Page 9: How can the Family Relationship Centres best meet the needs of families across Australia?

The FRCs can best meet the needs of families across Australia by taking a ‘zero tolerance’ approach to the use of violence and abuse by family members. It can reflect this by promoting the safety of adults and children as a priority in their service.

Furthermore, the FRCs should be resourced to recognise and respond to the diversity of families in Australia, including those of migrant or non-English speaking backgrounds, Indigenous families, same-sex couples with children, families living with disability and families in rural and remote areas. 

What methods of outreach would be most effective for these sorts of services?

The best measure of this would be to ask the clients. However, FRCs could start by employing people from culturally, linguistically, socially and physically diverse backgrounds, catering for the diversity of families in Australia. 

Services should be accessible to clients in all locations in Australia.  The use of information technology and multi-media should be developed for those unable to access services, for example on-line dispute resolution strategies.
Page 9: What more can be done to make it easier for grandparents to have an on-going relationship with their grandchildren after separation?

There cannot be any one measure to ensure grandparents have ongoing relationships with their grandchildren. Again safety needs to be taken into consideration and the voice of the child needs to be heard. Given that research shows violence and abuse as intergenerational, screening of grandparents must also take place (Guille, 2002). 

Children should not be denied access to non-abusive grandparents if they wish and choose to see them. Where grandparents are able to offer support and emotional sustenance to their grandchildren they can be a useful resource during the process of separation and divorce, in particular when parents are temporarily unable to handle the needs of their children because of their own trauma, conflict and suffering.  Grandparents can offer support and a haven to children who are subjected to high level parental conflict or violence.  
Page 11: Entrenched conflict will be difficult to define. What factors should be used to identify entrenched conflict?

Entrenched conflict will have many similar features to cases involving violence or abuse. The following are some likely indicators:

· Ongoing hostility between the parties

· Allegations of violence or abuse against a parent

· The existence of an AVO

· The existence of police records of charges or convictions involving interpersonal violence or property damage

· The existence of GP, hospital or other health records documenting injuries to a parent or child arising from the actions of the other parent

· Attendance at a women’s shelter services

· Child protection reports against a parent

· A history of litigation between the parties

· A history of mendacity by  one or both parties

· The existence of a continuing and substantial child support debt (evidence of unwillingness to financially support the child)

· Ongoing verbal abuse about the other parent expressed to a third party (name-calling, threats of violence, false statements)

· The expression of fear by a parent of the other parent’s actual or potential actions

· The expression of fear by a child of a parent

Page 12: Should there be other exceptions to the requirement to attend a dispute resolution before filing a parenting dispute in the courts?

The courts direct parties to pre-hearing alternative dispute resolution already, so this requirement is the same.

How can we ensure that people in rural and remote parts of Australia are best able to meet the proposed requirement?
The issue should not be about whether people in rural and remote regions might meet or not meet proposed requirements. It should be about how best workable agreements might be made in each unique individual and family’s circumstances; how the safety and welfare of children and adults might be best served, and what culturally and geographically aware services may be provided. Service delivery must be flexible and tailored to meet the needs of each unique family and child.  Families and children should not be made to fit in with a particular model or approach to service delivery. This means that service providers must be well educated and trained to deliver services that are appropriate and relevant to the families and children they serve.

Page 13: Should there be other exceptions, such as where there is significant urgency involved in getting the order enforced?
Abuse and changed circumstances are the most common factors in contravention of contact orders (Rhoades 2002). It is imperative that FRCs are not complicit in forcing or encouraging children to spend time with people who hurt and abuse them and in forcing parents to comply with damaging parenting arrangements. 

Are there other changes that could be made to the Family Law Act to help the court deal with breaches of parenting orders?

Investigate reasons for the breach. Take adults’ and children’s stories of breaches seriously and as authoritative on the matter. 

The Reform Act needs to be amended to introduce a rebuttable presumption of no contact in cases of domestic violence (Shea Hart 2004). This is essential to prevent the Court making inappropriate interim and final orders for contact in cases where children are at risk. Australian family law legislation needs to keep pace with other countries such as New Zealand and different States in the USA where such legislation legitimizes the differentiation of needs and interests of children exposed to domestic violence and requires judicial officers to address the safety of children as a priority. Only then will the number of unsustainable, unsafe orders for contact be reduced.. This in turn should reduce the number of contravention of orders.
Page 14: Should the Government amend the Family Law to include these two provisions as factors that a court would need to consider when deciding what is in the best interests of the child?
The proposal to reverse residence where there have been breaches of orders would be a statutory form of child abuse and make a mockery of the ‘child’s best interests’ principle. Noting that concerns about safety account for most breaches of orders (Rhoades, 2002) reversing residence would not normally be in the interests of a child as it would be an expression of punishment and discipline to the parent and would disregard concerns for the child’s safety. 

The co-operative parent provision has been identified in jurisdictions where it operates as a means to ensure that children end up with abusive and controlling parents (Fineman, 1988, Goundry et al, 1999).  Perpetrators of violence have no reason to oppose regular contact with their targets. Targets of violence, on the other hand have every reason to resist continuing exposure to cruelty, control and violence.  

The suggestion of both of these provisions is again an indicator of ignorance of research findings and poor or incorrect information informing policy in current family law.  

What other useful provisions from overseas jurisdictions should be considered?  

Page 15: Are there other options for creating a less adversarial approach to resolving disputes in the courts?

Parties who use court proceedings as part of a course of conduct of domestic violence or abuse could be prevented from filing applications in the courts. 

Page 16: What should the combined registry do to make it easier to navigate the family courts system?

Page 17: Are there messages that need to be included?

It is apparent that the Discussion Paper needs to be informed by validated research. The lack of understanding of the dynamics of domestic and family violence and abuse, and its effects on women and children in particular, must be addressed and rectified.  The obvious bias toward men and fathers that is implicit in this paper is both ill informed and dangerous. 

Changes also need to be made beyond this paper. Persons working within family law services need to be trained in child development and best practices to enhance children’s wellbeing. They need to be versed in the effects of family violence and abuse on children and the dynamics that surround this. 

Some of actions staff can take to ensure that parents and children are heard, supported and safe within the family law system are:

· to treat allegations of abuse against adults and/or children as real and serious

· not to collude with perpetrators

· not to draw on or use personal contacts to secure outcomes which support perpetrators

· encourage and facilitate evidence of abuse or violence to be presented to the court, recognising that most abuse is perpetrated when others are not around to witness it

· when allowing young children to provide details of abuse, to understand the courage behind this and to treat this evidence as valid

· endeavour to prevent orders or agreements which require victims to be continually re-exposed to abuse 

· prevent victims from attending interviews/meetings/court sessions with the person or people who have perpetrated violence against them

Open Commentary on Discussion Paper
Scope of the Paper
While the discussion paper addresses the needs of parents and the rights of grandparents, there is no mention of the role of children in decision-making processes or in the work of the proposed Family Relationship Centres. There is a significant body of research that indicates that children wish to be consulted about issues that directly affect them (e.g., Campbell, 2004; McIntosh, 2000; Neale, 2002; Smart, 2001) and it is now timely to consider ways in which they might be included in discussions of these issues. Since 1996 Australian family services organisations have been developing child centred practices, some of which could be incorporated in the work of the Family Relationship Centres. There is now, however, opportunity to expand our understandings of child centred practice and to consider new and creative ways of inviting children to participate in the work being done. The Family Relationship Centres could lead the way in these initiatives. Some possible new approaches include the development of family conferencing, involving the child (where appropriate), the child’s parents, extended family and friends; establishing steering committees within the Family Relationship Centres comprised of children of different ages who can advise centre staff of their needs and child inclusive program development; and including children in other ways such as viewing their parents’ discussions from behind a one-way mirror and having their responses fed back to the parents. Provision for development of new initiatives that directly include children would be extremely positive in the establishment of the Family Relationship Centres.

The language used in the discussion paper often reflects an adult-centred approach rather than being child-centred. The discussion about parenting plans does not refer to the position of children in parenting arrangements. Sharing of parenting time does not include reference to children’s needs, Group information sessions are recommended for parents with no reference to the possibility of running similar groups for children. Reference is made to grandparents’ rights, rather than to children’s rights to know and have positive contact with both sets of grandparents. This style of writing removes the focus from children and places it with adults. When adult rights are discussed there is the potential for conflict to continue and become entrenched. In developing the blueprint for the Family Relationship Centres the Government could consider a complete reversal of focus from adults to children. This could be achieved by focusing on children’s rights rather than those of adults, discussing the benefits of parenting plans for children rather than for adults and focusing on how children might (re-) establish positive relationships with parents (through changes in parental behaviours and attitudes) rather than how adults might improve relationships with children. 

Establishment of Family Relationship Centres
The Australian experience in establishing these new centres could be significant in terms of best practice and a model for the rest of the world. One critical issue in building best practice is the role of research. This can take a number of forms. Evaluative research will be important, both for specific programs and for the centres as a whole. Alongside evaluations is continuous improvement of programs offered through the centres, and action research is a positive tool for achieving this. Measures of client satisfaction, a system of receiving feedback from clients and other stakeholders (including legal practitioners) and evaluations of program effectiveness are all essential for the maintenance of a dynamic and responsive service. Additionally, research into new approaches and the issues facing separated people and their families is vital. This is sometimes not easy to achieve, however. Staff of existing organisations can feel suspicious of research and feel that they are under scrutiny (Campbell, 2004; Gilbertson and Barber, 2000). It is important to develop an open culture of research within an organisation through both policy directions and support from every section of the organisation.

Family Relationship Centres could be required to establish a strong research program along these dimensions from the outset. Linkages with relevant University schools would ensure that positive research programs would be integrated into the service design. It would also establish a culture of research and transparency of service provision from the start. Staff would be required to both embrace the research culture and actively support it through direct contribution to research projects. Regular publication of results of different research projects in a variety of media including press statements, news articles and professional journals would ensure the rapid establishment of Family Relationship Centres as effective service providers and responsive organisations. This would also ensure continuous high quality of service and the opportunity for leadership throughout the family law community, both domestically and internationally.

Partnerships with universities would also enhance program development, information exchange, the development of innovative practice, training and education of practitioners and students, and cooperation for the effective use of resources.
Specific Content
Parenting Plans: In devising a parenting plan, families need to consider not only when the children will travel between each home and exercise contact with each parent, but also broader issues such as the children’s health and safety, their education, social and physical development, to name a few dimensions. Embedded in these dimensions are issues such as who will attend children’s school and sporting events (and adult behaviours when they do attend), who will talk with teachers and other carers, what will happen if the child has an accident, what each parent needs in order to care appropriately for the children, etc. An expansion of the issues to be covered in parenting plans would be useful. Consideration should also be given to ways in which children could be directly involved in the development of parenting plans that address their specific needs.

Staffing: Centralising children in the work of the centres would require the appointment of staff who have some familiarity with working with children and assessing their needs through direct consultation with them. These people might be child psychologists or social workers with experience in working with children. Consideration might also be given to choosing staff with a range of skills and from a range of experience and age groups, such as early childhood educators and primary school teachers who have specific knowledge of children’s needs. All staff should be approachable for children and sensitive to their needs.

Group Information Sessions: Research demonstrates that one difficulty for children is their lack of understanding about what is happening within their family and how parents can resolve their issues. Children’s understanding of court processes, counselling and mediation has been shown to be very limited (Campbell, 2004; Smart, 2001). Children could benefit from attending separate information sessions aimed at educating them about the processes of separation, grief, how they might resolve their own difficulties and services available for them. Consideration might be given for these sessions to be part of the work of the Family Relationship Centres.

Joint Sessions: The government’s proposal is that three hours worth of joint sessions would be provided to parents free of charge. This might be provided in one three-hour session or in shorter sessions, after which parents will pay for extra service. A difficulty with this amount of service is that three hours is often not a positive amount of time to either resolve issues or make positive gains towards resolution. Mediation typically involves joint sessions of two hours’ duration. Indeed, expecting people who are already experiencing high emotions to work for a solid period of three hours is most usually counter-productive. The government is urged to consider increasing this free amount of time to four hours.

Role of Lawyers: Sometimes, the involvement of legal representatives, with the consent of both parents, is highly appropriate. They can provide their clients with valuable advice and information on the spot and can sometimes urge parents to ‘give up the fight’ and resolve issues by agreement. The government might consider the optional involvement of lawyers in joint sessions, as long as the ground rules for the sessions are very clear and lawyers understand what their role might be. The involvement of anyone else in a joint session, whether it be a lawyer or a support person, should only occur with the consent of both parents. Otherwise, the presence of another person can be counter-productive.

Supporting contact: It is recommended that the focus of contact between children and parents be the rights and needs of children rather than those of parents. Establishing of relationships between children and parents should be focused on the children rather than the parents.

Contact between children and parents is not always positive. Children sometimes refuse to attend contact for appropriate reasons but may not always know how to communicate these reasons to parents and other adults. They can often feel as if they have no choice, enduring a bad situation because they are made to attend. Children’s Contact Service staff have experienced untenable situations because of a child’s reluctance to attend for legitimate reasons (in the child’s estimation). These reasons should be heard and addressed for the children rather than being ignored (a practice that sometimes occurs under the current system: see, for example, Shea Hart, 2004). Family Relationship Centres have a part to play in establishing positive ways of engaging children to establish their reasons for refusing to attend contact and work with them towards positive outcomes for these issues.

When Agreements break Down: Parenting advisors would be even more effective if they have a case management role with parents in these situations. This role might include supervising (to an extent) the contact arrangements, assisting parents to resolve issues as they arise. Their role as case managers would include ongoing contact with all family members (including children), monitoring progress, making appropriate referrals, following up on those referrals, advising and instructing as appropriate and consulting with legal advisors, teachers, family counsellors, medical practitioners and other professionals involved with the family.

Help for Grandparents: It is recommended that the focus be on the children’s right to know and have meaningful contact with both sets of grandparents rather than grandparents’ rights. The possibility of more grandparents exercising their rights has the potential to increase family conflict and entrench families more deeply in differences rather than focusing on the needs and interests of the children.

Recent research with children has raised the possibility of exploring family conferencing with extended family members, including grandparents and family friends, in relation to arrangements for children (Campbell, 2004; Smart, 2001).  Such an initiative would need to occur only after extensive screening for suitability of the family. It is, however, a possibility for program development that the Family Relationship Centres might explore. The focus of such conferences would be on the needs and interests of the children in relation to their contact with all members of the family and friendship groups, and might include the children themselves if appropriate.

Changes to the Law

· The discussion paper refers to proposed changes to section 60B of the Family Law Act to include the object:

To ensure that parents are given the opportunity for a meaningful involvement in their children’s lives to the maximum.
This is an example of the focus being on adults rather than children. An alternative, child centred, wording would be:

To ensure that children have the benefit of a meaningful involvement with both parents to the maximum extent consistent with the best interests of the child.

· Issues of family violence and entrenched conflict must also take into account the effect on children of living with these events, whether or not they are directly exposed to them. A definition of ‘abuse’ should be broad, but specific, and include issues such as this. Other issues, such as drug and alcohol use, also require consideration.

· A requirement for parents to consult with each other and a parenting adviser should also include consultation with the children (through hearing their opinions on some way) on matters that directly affect them. This is especially important for parenting advisers when providing parents with advice about what sort of decisions require them to consult each other.

· The discussion paper suggests that the government proposes to amend the Family Law Act “to require the court to consider substantially shared parenting time where both parents want half or more time with their child” (p. 11). This again ignores the needs of children and any wishes they might have on this issue. Moreover, whether parents want half or more time with children is not a sufficient or even essential criterion on which to agree to such an arrangement. The government is urged to consider that before any arrangement for shared parenting time is settled, parents be required to seek the children’s opinions.

· The government proposes to change the enforcement provisions in the Family Law Act (p. 13). This is a difficult area of concern. Sometimes, parents are genuinely unable to ‘entice’ children to attend contact visits and children will not communicate their reasons for their reluctance to go. Sometimes their reasons are not considered valid by parents and family law professionals. There may be many underlying reasons, not connected with behaviours of resident parents, why a child will not wish to attend contact visits, including attachment anxiety, identity issues, parenting capacity, relationship breakdown with the contact parent and vague discomforts that children can’t effectively describe. It would be highly inappropriately to take action against a parent if there are underlying reasons within the child for non-attendance. Changes to the Act must reflect these difficulties. Provisions that require the court to consider changing a child’s place of residence in situations where contact has been denied have the potential to punish the child, not the parent. It is recommended that the government abandon this measure in favour of other approaches including counselling, supervised contact visits, the use of Child Contact Centres and, if necessary, fines.

· Reference is made to the Florida model of family law (p. 14). A factor in the Florida list of matters to be taken into account when considering arrangements for children is “that one parent is more likely to allow the child frequent contact with the other parent”. This has the potential to ignore a child’s needs, especially to spend time with friends and to pursue activities that will enhance her/his growth and development. An additional phrase might be added to this provision that states: “in consultation with the child him/herself”. 
In Conclusion
A child focus and the safety of children and adults must be paramount in any family law system. 

As researchers in the Children and Families in Transition project we maintain that:

· children have a right to be safe in their parental or care giver’s relationships

· children have a right to live free from violence and abuse, and that this means a life free from witnessing violence and abuse perpetrated against a family member

· children have a right to be heard, especially where decisions are being made that affect their welfare (Conventions on the Rights of the Child, 1990)

· the best interest of children must be upheld as the number one guiding principal in family law, regardless of cultural background, religion, ability, age, gender, location or economic circumstance

· services to families and children in the process of separation and divorce must be informed, professional, integrated and child-centred.
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